United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




JANUARY TERM, 1922 


WALTER G. EISINGER, APPELLANT, 


E. J. MURPHY COMPANY, A CORPORATION 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 29, 1921 


PRINTED DECEMBER 9. 19 

































Court of Appeals of the District of Columbia. 

JANUARY TERM, 1922. 

No. 3752. 


WALTER G. EISINGER, APPELLANT, 

vs. 

E. J. MURPHY COMPANY, A CORPORATION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 

Caption . a 1 

Memoranda: Declaration, particulars of demand, and affidavit 
filed by plaintiff in the municipal court of the District of 


Columbia; petition for certiorari filed by defendant and order 
removing cause to the supreme court of the District of Co¬ 
lumbia . 1 1 

Declaration . 1 2 

Particulars of demand. 3 3 

Affidavit of James A. Keliher. 4 3 

Pleas . 7 6 

Memorandum: Affidavit of defense filed with pleas by defend¬ 
ant . 8 G 

Joinder of issue. 8 6 

Memorandum: Verdict for plaintiff. 9 6 

Motion for new trial overruled and judgment on verdict or¬ 
dered; judgment; appeal noted by defendant. 9 7 

Memoranda: Supersedeas bond approved and filed; bill of 
exceptions submitted. 10 7 


Judd & Detweileb (Inc.), Printers, Washington, D. C., December 2, 1921. 













11 


INDEX. 


Original. Print. 


Order making bill of exceptions part of record. 10 7 

Assignment of errors. 10 7 

Designation of record. 11 8 

Clerk’s certificate. 13 9 

Bill of exceptions. 14 9 

Testimony of James A. Kelilier. 14 10 

Harry Lambros. 19 13 

Edward F. Colladay. 21 14 

Walter G. Eisinger. 25 17 

Alfred G. Buhrman. 28 19 

James F. Blakeney. 30 21 

James A. Keliher. 31 21 

Harry Lambros. 31 22 















Court of Appeals of the District of Columbia. 


No. 3752. 

Walter G. Eisinger, Appellant, 

vs. 

E. J. Murphy Company, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 58990. 

E. J. Murphy Company, a Corporation, Plaintiff, 

vs. 

Walter G. Eisinger, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 58990. 

E. J. Murphy Company, a Corporation, Plaintiff, 

vs. 

Walter G. Eisinger, Defendant. 

Memoranda. 

March 20, 1916.—Declaration, particulars of demand and affi- 
vit, filed by plaintiff in the Municipal Court of the District of Co¬ 
lumbia. 

1—3752a 
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March 28, 1916.—Petition for certiorari filed by defendant; and 
order removing cause to the Supreme Court of the District of Co¬ 
lumbia. 

Declaration. 

Filed April 12, 1916. 

* * * * * * * 

1. The plaintiff, E. J. Murphy Company, a corporation duly or¬ 
ganized under the laws of and doing business in the District of 
Columbia, sues the defendant, Walter G. Eisinger for that hereto¬ 
fore on, to wit, the 17th day of February, 1915, the defendant, in 
consideration of materials to be furnished and work to be done by 

the plaintiff for glass and glazing at premises, to wit, No. 

2 600 North Capitol Street and No. 3 F Street, Northwest, in 
the city of Washington, in the District of Columbia, in writ¬ 
ing promised or agreed to pay to the plaintiff the sum of four hun¬ 
dred and seventeen dollars ($417.00), and for that the plaintiff, in 
consideration of said written promise or agreement of the defendant 
and in reliance thereon, at and during the period of time from, 
to wit, February 17, 1915, to, to wit, April 15, 1915, furnished said 
materials and performed said work for said glass and glazing at 
said premises, and completed the same on or before the 15th day 
of April, 1915, and there became due and owing to the plaintiff by 
the defendant the said sum of four hundred and seventeen dollars 
($417.00), and for that the defendant, though often requested so 
to do by the plaintiff, has failed and refused, and still fails and re¬ 
fuses, to pay to the plaintiff the said sum of four hundred and 
seventeen dollars ($417.00), or any part thereof; Wherefore the 
plaintiff brings this suit and claims the sum of four hundred and 
seventeen dollars ($417.00), with interest thereon from, to wit, the 
15th day of April, 1915, besides the costs of this suit. 

2. The plaintiff, E. J. Murphy Company, a corporation duly or¬ 
ganized under the laws of and doing business in the District of 
Columbia, sues the defendant, Walter G. Eisinger, for money pay¬ 
able by the defendant to the plaintiff for goods sold and delivered 
bv the plaintiff to the defendant ; and for work done and materials 
provided by the plaintiff for the defendant at his request ; and for 
money lent by the plaintiff to the defendant; and for money paid 
by the plaintiff for the defendant at his request; and for money 

received by the defendant for the use of the plaintiff; and 

3 for money found to be due from the defendant to the plain¬ 
tiff on accounts stated between them. And the plaintiff 

claims the sum of four hundred and seventeen dollars ($417.00), 
with interest from, to wit, the 15th day of April, 1915, according 
to the particulars of demand hereto annexed. 

DANIEL W. O’DONOGHUE, 
FREDERICK STOHLMAN, 

Attorneys for Plaintiff. 
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J. A. Keliher, 
President. 


Particulars of Demand. 
* * * 

(Copy.) 

E. J. Murphy, 

Vice President and 
Gen. Mgr. 


E. R. S. Embrey, 
Secretary and 
Treasurer. 


E. J. Murphy Company, 

(Incorporated). 

Paints, Oils, Glass, etc. Mirrors. 

Phone Connections. 710 12th Street, N. W., 

Washington, D. C., Feb. 17", 1915. 

Mr. W. G. Eisinger, Agent for 

Harry Lainbros and Louis Kanelopoulos: 

Kindly pay to the order of E. J. Murphy Company the sum of 
Four Hundred and Seventeen Dollars, ($417.00), covering glass 
and glazing at #600 N. Capitol Street and #3 “F” Street N. W. 

JAMES F. BLAKENEY. 

Accepted: 

W. G. EISINGER. 


DANIEL W. O’DONOGHUE, 

FREDERICK STOHLMAN, 

Attorneys for Plaintiff. 

4 Affidavit. 

******* 


District of Columbia, ss: 

Personally appeared before me, Frederick Stohlman, a Notary 
Public in and for the District aforesaid, James A. Keliher, who, 
being on oath duly sworn, doth depose and say that he is the Presi¬ 
dent of the E. J. Murphy Company, a corporation duly organized 
under the laws of and doing business in the District aforesaid; that 
the E. J. Murphy Company, a corporation as aforesaid, is the plain¬ 
tiff in the above-entitled suit; that he knows and is familiar with 
the affairs of said corporation and with the matters and facts per¬ 
taining to the above-entitled suit; that one James F. Blakenev, hav¬ 
ing the contract to remodel premises No. 600 North Capitol Street 
and No. 3 F Street, Northwest, Washington, D. C., for the sum of 
$2,225.00, for the lessees of said premises, namely, Harry Lambros 
and Louis Kanelopoulos, obtained of the plaintiff a bid for glass 
and glazing in connection with said contract; that the plaintiff in- 
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formed said Blakeney that it would do the work and furnish the 
materials for said glass and glazing for said Blakeney for the sum 
of $417.00, which bid of the plaintiff was accepted by said Blakeney; 
that the plaintiff, however, was unwilling to do said work and 
furnish said materials for said glass and glazing on the credit of, 
or on the promise of said Blakeney, and informed said Blakeney 
of its said unwillingness; that thereupon said Blakeney informed 
the plaintiff that the payments to be made to him by said Lambros 
and Kanelopoulos in such installments as provided for in the 
5 said contract between him and the latter were not to be paid 
to him (Blakeney) directly, but were to be paid directly to 
one Walter G. Eisinger, who was to furnish the lumber in connec¬ 
tion with said contract between said Blakeney and said Lambros 
and Kanelopoulos; that said payments were to be made to said 
Eisinger, as aforesaid, pursuant to a written signed paper, in words 
and figures as follows: 


“Washington, D. C., January 13th, 1915. 

“Messrs. Harry Lambros and Louis Kanelopoulos, 

“Washington, D. C. 

“Gentlemen : 

“You are hereby authorized and directed to turn over to W. G. 
“Eisinger the entire amount of the contract price under my contract 
“with you for alterations to premises No. 2 Mass. Ave. N. W. and 
“No. 600 N. Capitol St., in the amount of Twenty-two hundred and 
“twenty-five dollars ($2,225.00) in such installments as provided 
“for in the contract, the same to be distributed by him in the execu¬ 
tion of the said contract. 

“Yours very truly, 

“JAMES F. BLAKENEY. 

“Approved: 

“HARRY LAMBROS. 

“ELIAS KANELOPOULOS. 

“W. E. EISINGER. 

“SOUTHWESTERN SURETY INSURANCE CO. 
“THOMAS M. FIELDS, 

A tty. 

“1/13/15. 

Attest as to all. 

HARRY I. COHEN.” 

that the premises described in said paper as “No. 2 Mass. Ave. N. W. 
and No. 600 N. Capitol St.” are the same premises and property here¬ 
inbefore described and referred to as “No. 600 North Capitol Street 
and No. 3 F Street, Northw r est”; that the person who signed said 
paper as “Approved: * * * W. E. Eisinger” is the defendant 

in this above-entitled suit, namely, Walter G. Eisinger; that said 
Blakeney informed the plaintiff that he would give to the plaintiff 
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a written order signed by himself addressed to said Eisinger, direct¬ 
ing said Eisinger to pay to the plaintiff said sum of $417.00 

6 for said glass and glazing, and that said Eisinger would in 
writing accept said order; that thereupon the plaintiff drew 

up the order dated February 17, 1915, which was signed by said 
Rlakeney and accepted in writing by said Eisinger, a true copy of 
the same being set-forth in the Particulars of Demand in this above- 
entitled suit hereto annexed and hereby prayed to be read and taken 
as a part hereof; that, in drawing up said order of February 17, 
1915, the plaintiff in addressing it to said Eisinger used the words: 
“Agent for Harry Lambros and Louis Kanelopoulos” after said 
Eisinger’s name merely as words indicating to said Eisinger that 
said glass and glazing was in connection with the said contract be¬ 
tween said Blakenev and said Lambros and Kanelopoulos, and not 
in the sense that an agency existed between said Lambros and 
Kanelopoulos and said Rlakeney; that neither said Rlakeney, nor 
said Eisinger, nor said Lambros and Kanelopoulos, nor any¬ 
one else, ever informed the plaintiff at any time that said 
Eisinger was the agent of said Lambros and Kanelopoulos; that 
on the contrary, the plaintiff understood that said order of Feb¬ 
ruary 17, 1915, was accepted and signed by said Eisinger in his 
individual capacity; that said order was accepted and signed by said 
Eisinger in his individual capacity; that said Eisinger, in connection 
with said order of February 17, 1915, performed no acts constituting 
him an agent of said Lambros and Kanelopoulos; that, in connec¬ 
tion with said order, said Eisinger was not an agent of said Lambros 
and Kanelopoulos; that the plaintiff, relying on and in considera¬ 
tion of said written accepted order or promise and agreement of 
February 17, 1915, of said Eisinger in his individual ca- 

7 pacity, thereupon furnished said materials and did said work 
for said glass and glazing at said premises, and completed 

the same on or before, to wit, April 15, 1915, in a first-class and 
satisfactory manner and in accordance with its bid for said glass and 
glazing; that the said Eisinger hereinbefore referred to is, in each 
instance, the party defendant in this above-entitled suit, namely, 
Walter G. Eisinger; that said sum of $417.00 is still due and owing 
to the plaintiff by the defendant; that the defendant, although often 
requested by the plaintiff so to do, has failed and refused, and still 
fails and refuses, to pay to the plaintiff said sum of $417.00 due 
plaintiff as aforesaid, or any part thereof; and that there is justly 
due and owing by the defendant to the plaintiff the said sum of 
$417.00 with interest thereon from, to wit, April 15, 1915, exclusive 
of all set-offs and just grounds of defense. 

JAMES A. KELIHER, 

President of E. J. Murphy 

Company, a Corporation. 


Subscribed and sworn to before me this 10th day of April, A. D., 
1916. 


[seal.] 

2—3752a 


FREDERICK STOHLMAN, 

Notary Public, D. C. 
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Pleas. 

Filed April 25, 1916. 

******* 

Now comes the defendant, Walter G. Eisinger and for plea to 
the plaintiff's declaration herein filed says: 

8 1. That he did not promise as in the said declaration 

alleged. 

2. That he is not indebted as in the said declaration alleged. 

HAYDEN JOHNSON, 

THOS. H. PATTERSON, 

Attorneys for Defendant. 

Memorandum. 

April 25, 1916.—Affidavit of defense filed with pleas by defendant. 

Joinder of Issue. 

Filed May 15, 1916. 

* * * * * * * 

1. Now comes the plaintiff and joins issue upon the first plea of 
the defendant filed to the declaration herein. 

2. Now comes the plaintiff and joins issue upon the second plea 
of the defendant filed to the declaration herein. 

DANIEL W. O’DONOGHUE, 
ARTHUR A. ALEXANDER, 
FREDERICK STOHLMAN, 

Attorneys for Plaintiff. 


9 Memorandum. 

March 17, 1921.—Verdict for plaintiff for $417.00 with interest 
from April 15, 1915, less a credit of $56.18 paid May 8, 1918. 


Supreme Court of the District of Columbia. 

Friday, April 1st, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 
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Before .Judge Bailey. 

Come now the parties hereto by their respective attorneys of 
record and thereupon, the motion for a new trial filed in this cause 
being heard and considered is hereby overruled and judgment on 
verdict is ordered. 

Wherefore, it is considered that the plaintiff recover of the de¬ 
fendant the sum of Four Hundred and Seventeen Dollars ($417.00) 
with interest thereon from the 15th day of April, 1915, less a credit 
of $56.18 paid May 8th, 1918, and recover also its costs of suit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by his said attorney, 
in open court, notes an appeal to the Court of-Appeals; whereupon, 
the maximum of an undertaking to operate as a supersedeas, is 
hereby fixed in the sum of Seven Hundred Dollars. 

10 Memoranda. 

April 13, 1921.—Supersedeas bond approved and filed. 

April 27, 1921.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, November 14th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hite, 
Justice presiding. 

* * * * * * * 

Before Judge Bailey. 

The Court having this day signed the Bill of Exceptions in this 
cause heretofore submitted, as of the time of noting thereof at the 
trial now hereby orders the same of record nunc pro tunc. 

Assignment of Errors. 

Filed November 14, 1921. 

******* 

The defendant assigns as reversible error the following actions of 
the Court: 

1. In admitting certain testimony offered by the plaintiff: 
particularly, the testimony of witness James A. Keliher, given in 
response to the question of plaintiff’s counsel, in substance, that he 
state the facts and circumstances under which the plaintiff became 
the owner and holder of the order sued on. 

2. In refusing to strike out certain testimony given by plaintiff’s 
witness, James A. Keliher. 
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11 3. In admitting in evidence over defendant’s objection, 
the written order sued on. 

4. In overruling defendant’s motion for a directed verdict in his 
favor on all the evidence in the case, and in not directing a verdict 
for defendant. 

5. In granting plaintiff’s prayer for instructions to the jury. 

6. In instructing the jury, in the language and substance in which 
such instructions were given: particularly, so much of said in¬ 
structions as stated to the jury that, “if you find as a matter of fact 
that the defendant Eisinger did not have authority from Lambros 
and Ivanelopoulos, to accept for them the order sued on in this cause, 
the defendant would be liable thereon.” 

7. In entering a judgment for the plaintiff upon the verdict 
rendered by the jurv. 

THOS. H. PATTERSON, 
HAYDEN JOHNSON, 

p, 

Attorneys for Defendant. 

Designation of Record. 

Filed November 19, 1921. 

******* 

The Clerk will please prepare the record on appeal in the above 
entitled cause, to include the following: 

'1. Memorandum as follows: “March 20, 1916; declaration, 
particulars of demand and affidavit, filed by plaintiff in the 
Municipal Court of the District of Columbia.” 

2. Memorandum as follows: “March 28, 1916; petition 

12 for certiorari filed by defendant ; and order removing cause to 
the Supreme Court of the District of Columbia.” 

3. The declaration and particulars of demand thereof and affidavit 
of merit, attached. 

4. Defendant’s pleas. 

5. Memorandum as follows: “Affidavit of defense filed with pleas 
by defendant.” 

6. Replication. 

7. Memorandum of verdict rendered March 17, 1921. 

8. Entry of April 1st, 1921, in minute book 71 p. 14 showing 
overruling of motion for a new trial; entry of judgment on verdict; 
and notice of appeal and fixing of the penalty of appeal bond. 

9. Memorandum of filing of appeal bond. 

10. Notice of proposed submission of bill of exceptions. 

11. Memorandum of submission of bill of exceptions. 

12. The bill of exceptions, signed nunc pro tunc, November 14th, 
1921. 
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13. The assignment of errors, filed November 14th, 1921. 

14. This order. 

THOS. H. PATTERSON, 
HAYDEN JOHNSON, 

P., 

Attorneys for Defendant. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58990 at Law, wherein E. J. 
Murphy Company, a corporation, is Plaintiff, and Walter G. Eisinger 
is Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of November, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

Clerk. 

E. W. 


14 In the Supreme Court of the District of Columbia. 

At Law. 

No. 58990. 

E. J. Murphy Company, a Corporation, Plaintiff, 

vs. 

Walter G. Eisinger, Defendant. 

Bill of Exceptions. 

Be it remembered, that this cause came on for a new trial before 
the Honorable Jennings Bailey, Associate Justice of the Supreme 
Court of the District of Columbia, presiding in Criminal Division No. 
2 of said Court, and a jury, on the 17th day of March, A. D., 1917; 
Arthur A. Alexander, Esq., present as attorney for the plaintiff, and 
Thomas H. Patterson, present as attorney for the defendant. 

Thereupon, the plaintiff, E. J. Murphy Company, a corporation, 
to maintain the issues on its part joined, called as a witness one 
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James A. Keliher, who, being duly sworn, testified, in substance, 
that he was the president of the plaintiff corporation, and takes an 
active part in its affairs, and that he was familiar with the trans¬ 
actions of said corporation in regard to the order or draft sued upon; 
that the plaintiff was the owner and holder of said order or draft; the 
witness was then asked by counsel for plaintiff to state the facts and 
circumstances under which his corporation became the owner and 
holder of said draft or order (the said order being in writing 

15 and shown to witness at the time), to which question defend¬ 
ant, through his counsel, objected on the ground that the de¬ 
fendant was sued on the written order, which order spoke for itself; 
counsel for plaintiff then stated that he proposed to show by the 
answer of the witness that in regard to said order or draft the plaintiff 
dealt with the defendant individually, and the defendant individually 
dealt with the plaintiff, and not as the agent of Lambros and Kanel- 
opoulos, and that the defendant was not the agent of said Lambros 
and Kanelopoulos, and had not been authorized by them to act 
as their agent, and that defendant had no authority to sign said 
order or draft as their agent, and thereupon counsel for defendant 
renewed his said objection; this objection was overruled by the Court, 
to which ruling the defendant through his counsel then and there 
excepted and caused his exception to be noted by the Court. For 
answer to this question the witness testified, in substance, that one 
James F. Blakeney had been the general contractor for the re¬ 
modeling of premises No. 600 North Capitol Street, N. W., Wash¬ 
ington, D. C., (being also known as No. 2 Mass. Ave. and No. 3 F 
Street, N. W.), for Harry Lambros and Louis Kanelopoulos, the 
tenants and occupants of said premises, at the time the order sued 
on had been given to plaintiff, and that the plaintiff had been 
awarded the sub-contract, for furnishing the glass and glazing to be 
done in connection with said work by the general contractor, the said 
Blakeney, who signed said order as drawer thereof; that the plaintiff 
was unwilling to furnish this labor and material on the credit of 
James F. Blakeney, but was willing to furnish the same on the credit 
of the defendant; and thereafter the order sued on was turned over 
to his company, accepted in the form appearing on the said order; 

that his company furnished the labor and materials under the 

16 said sub-contract and said order, its work having been com¬ 
pleted sometime during the month of April, 1915; that the 

words “Agent for Harry Lambros and Louis Kanelopoulos” after 
the name “Mr. W. G. Eisinger” in the address of said order were not 
intended by the plaintiff as meaning that the plaintiff at the time 
understood that the defendant was in fact the agent of said parties, 
nor as meaning that the plaintiff at the time dealt with the defend¬ 
ant as the agent of said parties, but that said words were intended 
or used merely to identify the job where the glass and glazing were 
to be done, “the place of the job,” said Lambros and Kanelopoulos 
being the tenants in the building being remodeled; that witness 
knows of his own knowledge that the plaintiff furnished said glass 
and glazing in reliance on the individual credit of the defendant with 
it; and that the order has not been paid, but that plaintiff subse- 
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quently, through its attorneys, received the sum of $56.18 on May 
8, 1918, which sum was credited by plaintiff upon the indebtedness 
for which the order sued on was given. 

Thereupon, defendant, through his counsel, moved the Court to 
strike out all of the testimony of the witness relative to the circum¬ 
stances under which he had testified the order sued on was given, on 
the same grounds stated as the basis for his objection to the intro¬ 
duction of the said testimony; counsel for plaintiff then stated that 
he proposed to follow up said testimony by other testimony, all of 
which connected together would tend to show that the defendant was 
not the agent of Lambros and Kanelopoulos, and had not been au¬ 
thorized by them to act as their agent; and thereupon counsel for 
defendant renewed his said objection; and thereupon defendant’s 
said motion was overruled by the Court, and defendant through his 
counsel, then and there excepled to the Court’s ruling on this 
17 Motion, and cause his exception to be noted by the Court. 

On Cross-Examination , the witness testified that he never 
talked with the defendant about the transaction to which lie (witness) 
had testified, before the order sued on was accepted and given, or 
never heard anyone else talk with defendant about it, but said that he 
knew that the plaintiff corporation was unwilling to credit Blakeney. 
The witness was shown plaintiff’s affidavit of merit accompanying 
its declaration in this cause, which affidavit the witness had signed on 
behalf of the plaintiff, and he admitted the execution of this affidavit. 
Counsel for defendant read to the witness the following portion of 
the said affidavit, the same being in this exact language: 

“That thereupon said Blakeney informed the plaintiff that the 
payments to be made to him by the said Lambros and Kanelopoulos 
in such installments as provided for in the said contract between him 
and the latter, were not to be paid to him (Blakeney) directly, but 
were to be paid directly to one Walter G. Eisinger, who was to fur¬ 
nish the lumber in connection with the said contract between said 
Blakeney and said Lambros and Kanelopoulos; that the said pay¬ 
ments were to be made to said Eisinger as aforesaid, pursuant to a 
written signed paper, in words and figures as follows: 

“Washington, D. C., January 13th, 1915. 

“Messrs. Harry Lambros and Louis Kanelopoulos, 

“Washington, D. C. 

“Gentlemen: 

“You are hereby authorized and directed to turn over to W. G. 
“Eisinger the entire amount of the contract price under my contract 
“with you for alterations to premises No. 2 Mass. Ave. N. W. and 
“No. 600 N. Capitol St., in the amount of Twenty-two hundred and 
“twenty-five dollars ($2,225.00) in such installments as provided 
“for in the contract, the same to be distributed by him in the execu¬ 
tion of the said contract. 

“Yours very truly, 


“JAMES F. BLAKENEY. 
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“Approved: 

“HARRY LAMBROS. 

“ELIAS KANELOPOULOS. 

“W. E. EISINGER. 

“SOUTHWESTERN SURETY INSURANCE CO. 
“THOMAS M. FIELDS, 

“Atty. 

“1/13/15. 

“Attest as to all. 

HARRY I. COHEN.” 

18 that the premises described in said paper as “No. 2 Mass. Ave. 

N. W. and No. 600 N. Capitol St.” are the same premises and 

property hereinbefore described and referred to as “No. 600 North 
CapitolStreet and No. 3 F Street, Northwest”; that the person who 
signed said paper as “Approved: * * * W. E. Eisinger” is the 

defendant in this above entitled suit, namely, Walter G. Eisinger;” 

The witness was asked if the foregoing allegations in his said affi¬ 
davit were true, to which he answered “Yes.” He also testified that 
the plaintiff corporation knew at the time it received the order sued 
on of the existence of the document dated January 13, 1915, set out 
in extenso above as a part of said affidavit, made on behalf of the 
plaintiff in this cause. The witness further testified, on cross-exami¬ 
nation, that the order sued on was prepared in the. office of the plain¬ 
tiff, written on the stationery of the plaintiff and addressed by the 
plaintiff to the defendant as “Mr. W. G. Eisinger, Agent for Harry 
Lambros and Louis Kanelopoulos.” That after the acceptance of 
this order the plaintiff filed mechanic liens in regard to said glass 
and glazing, and thereafter in a suit to enforce this and other liens 
filed by other material men in regard to said remodeling, the plain¬ 
tiff recovered the pro rata sum of $56.18, which sum was credited 
upon the indebtedness for which the order sued on was given, the 
recovery of the sum of $56.18 having been on May 8th, 1918. 

On Redirect Examination, the witness testified, in substance, that 
while the order sued on was addressed by plaintiff “Mr. W. G. 
Eisinger, Agent for Harry Labros and Louis Kanelopoulos,” it was 
so addressed for the reasons stated by witness in his direct testimony, 
and as stated also in his said affidavit; and that witness at the time 
knew of his own knowledge that the plaintiff corporation was un¬ 
willing to, and would not, credit Blakeney, because Blakeney’s credit 
was “no good” with it, whereas defendant’s credit was “good” 

19 with it. That counsel for defendant had not read to witness 
all of the affidavit signed by him, to which he testified in his 

cross-examination as having made, and that all of said affidavit is 
true; whereupon counsel for plaintiff read to witness the parts of 
said affidavit omitted by counsel for defendant, and witness stated 
those parts were also true, that the entire said affidavit was true. 
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Further to maintain the issues on its part joined, plaintiff called 
as a witness one Harry Lambros, who being duly sworn, testified, 
in substance, that he and one Louis Kanelopoulos, in the year 1915, 
were the proprietors of a lunchroom conducted at 600 North Capitol 
Street, N. W., Washington, D. C., that they rented the said property 
from the owner thereof; that witness and his partner employed one 
James E. Blakeney, to remodel said premises for them, at the con¬ 
tract price of $2,225.00; that they never employed the defendant, 
Walter G. Eisinger, to act for them in any matter, and never au¬ 
thorized him to act as their agent in any matter; that one Edward 
F. Colladay was their attorney in matters growing out of said re¬ 
modeling; that Blakeney fell down on the contract, and did not 
complete the work of remodeling, and Mr. Colladay had someone else 
to complete it; that witness had never seen the original order sued 
on, or a copy of it, until he was shown the original just now while 
on the witness stand, and, in fact, had never heard of it until this 
time, although he did previously understand that said defendant had 
been sued by the plaintiff, and that defendant’s defense was that he 
did not owe the plaintiff because he (defendant) was the agent of 
witness and Kanelopoulos; but at no time whatever had witness ever 
authorized defendant to sign any paper as their agent, or to act as 
their agent in any way, and he did not know until after this 
20 suit was started that defendant ever claimed to have been 
their agent in any matter, that he always understood that 
defendant was.Blakeney’s agent; that at no time, either before or 
after this suit was started, has he had any conversation with defend¬ 
ant about this paper on which the plaintiff is suing defendant ; that 
lie never met the defendant until the day when the paper of January 
13, 1915, was signed (said paper being exhibited to witness, and 
being the same paper of that date mentioned by the witness Keliher 
as a part of his affidavit) ; witness testified that he and his partner 
signed this document in the office of the representative of the south¬ 
western Surety Insurance Company; that he and his partner, Louis 
Kanelopoulos, James F. Blakeney, the defendant Walter G. Eisinger, 
and the representative of the said Insurance Company, were all 
present and signed this document at the same time; that the way he 
first met the defendant that day, which was the first time he knew 
the defendant, was that he and his partner had agreed to let Mr. 
Blakeney do the work of remodeling the lunchroom for them for 
$2,225, and he and his partner had an engagement to meet Mr. 
Blakeney that day, January 13, 1915, at the corner of 14th and F 
Streets, and they met Mr. Blakeney there, to go around to the office 
of the bonding company, and Mr. Blakeney asked them to wait and 
meet Mr. Eisinger whom he had told to be there, and they waited 
a little while, and then Mr. Eisinger came there, and Mr. Blakeney 
introduced him to us, and the four of them went around to the bond¬ 
ing company’s office, and there they signed that paper together; 
Mr. Blakeney said in the hearing of Mr. Eisinger, that he wanted us 
to sign this paper so that the money could be turned over to Mr. 
Eisinger for him, that he did not want the money paid over to him- 
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self (Blakeney); that, if the money was turned over to 

21 Eisinger, he (Blakeney), could start in on the work; that 

after the signing of this document on January 13, 1915, wit¬ 
ness and his partner turned over to Walter G. Eisinger, the defend¬ 
ant, two checks in payment of moneys due Blakeney under the con¬ 
tract. Witness was shown two checks, one dated Feb. 13, 1915, for 
$500, and one dated March 8, 1915, for $037.50, and identified 
them as the two checks given by himself and partner to the defend¬ 
ant; that he handed the first check to defendant, when defendant 
wanted some of the money coming to Blakeney under the contract, 
and that the second check was handed to defendant by Mr. Colladay, 
in the presence of witness and his partner at Mr. Colladay’s office. 

Further, to maintain the issues on its part joined, plaintiff called 
as a witness one Edward F. Colladay, who being duly sworn testi¬ 
fied, in substance, that he has been a member of the bar for many 
years,, that he was the attorney for Harry Lambros and Louis 
Kanelopoulos in 1915, in matters in connection with the remodeling 
of the premises No. 600 North Capitol St, for them as a lunchroom; 
that at no time when he came in contact with the defendant, Walter 
G. Eisinger, did the latter purport to act as the agent of said Lambros 
and Kanelopoulos in any matter; that he (witness) dealt with said 
defendant as the agent of the contractor James F. Blakeney; that 
during the progress of the work of remodeling two checks were signed 
by said Lambros and Kanelopoulos, one for $500 and one for $337.50 
(said checks, being the same two checks identified by the witness 
Lambros, were exhibited to witness Colladay, and identified by him 
as being the two checks in question) and given to the defendant. 

That the $500 check is in the handwriting of Lambros, and 

22 signed by both partners, and that the $637.50 check is made 

out in the handwriting of witness (Colladay), and was so 

made out in witness’s office on the date of the check in the presence 
of defendant and of said Lambros and said Kanelopoulos, and was 
then and there signed by both said Lambros and Kanelopoulos, and 
then at that time and place handed to defendant by witness as the 
attorney for said Lambros and Kanelopoulos, that the words on said 
check after the printed words “pay to the order of,” viz: “Walter G. 
Eisinger, Agent for James F. Blakeney” were written by witness in 
the presence of said defendant, Lambros and Kanelopoulos, as well 
as all other writing on the body of said check, except the signatures 
made by said Lambros and Kanelopoulos; that at that time and at 
no time thereafter did the defendant make any objection to witness, 
nor to anyone else so far as witness has heard, that he (defendant) 
was not the agent of said Blakeney, or that he was the agent of 
Lambros and Kanelopoulos, except, of course, the defense interposed 
by him after this suit was instituted; whereupon said two checks 
were offered in evidence by plaintiff, and they are in words and 
figures as follows: 
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“New Plaza Lunch. No. 52. 

H. Lambros. E. Kanelopoulos. 

Washington, D. C., February 13th, 1915. 

Pay to the order of W. G. Eisinger $500 00 Five Hundred Dollars 
Dollars. 

HARRY LAMBROS. 

ELIAS KANELOPOULOS. 

To the American National Bank of Washington, D. C. 

Safe Deposit Vaults. 

15-9. 

(Stamped:) American National Bank, Washington, D. C. Paid 
Feb. 15, 1915. Paid. 

(Endorsements:) W. G. Eisinger. The National Bank of Wash¬ 
ington, Washington, D. C. Prior Endorsements Guaranteed. 2. 
Feb. 15, 1915. 2.” 

23 “New Plaza Lunch. No. 79. 

H. Lambros. E. Kanelopoulos. 

Washington, D. C., Mch. 8, 1915. 

Pay to the order of Walter G. Eisinger Agent for James F. Blake- 
ney $637.50 Six hundred and thirty-seven and 50/100 Dollars. 

HARRY LAMBROS. 

EL. KANELOPOULOS. 

To the American National Bank of Washington, D. C. 

Safe Deposit Vaults. 

15-9. 

(Stamped:) American National Bank, Washington, D. C. Paid 
March 9, 1915. Paid. 

(Endorsements:) Walter G. Eisinger, Agent for Jas. F. Blake- 
ney. Walter G. Eisinger. The National Bank of Washington, 
Washington, D. C. Prior Endorsements Guaranteed. 2. Mar. 9, 
1915. 2.” 

The witness then testified, in substance, that subsequently said 
Blakeney abandoned his said contract, and said work of remodeling 
was completed by the Bovle-Robertson Construction Company. The 
witness was then shown the following paper: 
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“Lambros and Kanelopoulos in Account with James F. Blakeney. 


In Matter of Contract Dated January 7, 1915, for Alterations, Re¬ 
pairs, and Improvements to Premises No. 2 Massachusetts Avenue 
N. W. and No. 600 North Capitol Street, Washington, D. C. 


Contract price . 

February 13, 1915, paid to W. G. Eisin- 

ger, agent for James F. Blakeney. 

March 8, 1915, paid to W. G. Eisinger, 

agent for James F. Blakeney. 

March 8, 1915, deduction allowed Blake¬ 
ney for retaining Avail. 

March 8, 1915, deduction allowed Blake- 

nev for finished hardware. 

Drip board, labor and material. 

Damages for delay per contract 44 days 

at $5. per day. 

24 Plastering. 

June 8, 1915, Boyle-Robertson Con¬ 
struction Company, for completing work 
after abandonment of same by Blake¬ 
ney, except painting. 

July 24, 1915, M. F. Hobson, for painting 
Balance unpaid . 


. $2,225.00 

$500. 

637.50 

100.00 

75.00 

25.00 

220.00 
5. 

521. 

35. 

106.50 


$2,225.00 $2,225.00”; 

and stated that it was a carbon copy of statement prepared by him 
and mailed by him, as attorney for said Lambros and Kanelopoulos, 
to the various persons interested in said work of remodeling, and 
that he recalls mailing a copy of it to the defendant, or to defend¬ 
ant’s attorney ; that this statement Avas so prepared and mailed some 
time in August, 1915; that he never received from the defendant 
any protest, written or verbal, in regard to the defendant being 
named therein as “agent for James F. Blakeney”; whereupon said 
paper Avas offered in evidence by plaintiff. 

Whereupon, it Avas admitted by counsel for plaintiff and by coun¬ 
sel for defendant that the signatures attached to all papers and docu¬ 
ments mentioned by Avitnesses or introduced in evidence are the 
signatures of, and said papers were signed, by the persons named; 
and that the work was completed by plaintiff on April 15th, 1915. 

The plaintiff then made proffer as evidence the order sued on, the 
same being in the following identical form: 
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J. A. Keliher, 

E. J. Murphy, 

E. R. S. Embrey, 

President. 

Vice President and 

Secretary and 


Gen. Mgr. 

Treasurer. 


E. J. Murphy Company, 



Incorporated. 



Paints, Oils, Glass, etc. Mirrors. 

Phone Connections. 

710 12th Street N. W., 
Washington, D. C., Feb. 17", 1915. 

25 Mr. W. G. Eisinger, Agent for Harry Lambros and Louis . 
Kanelopoulos: 

Kindly pay to the order of E. J. Murphy Company the sum of 
Four Hundred and Seventeen Dollars, ($417.00), covering glass 
and glazing at #600 N. Capitol Street and #3 “F” Street, N. W. 

JAMES F. BLAKENEY.” 


Accepted. 

“W. G. EISINGER.” 

To the introduction of this order defendant, through his counsel, 
objected on the grounds that the Court of Appeals of the District of 
Columbia had already held that there could be no recovery on this 
order; and that the acceptance was that of W. G. Eisinger, agent 
for a disclosed principal and was inadmissible in a suit against de¬ 
fendant in his personal capacity, which objection of the defendant 
the Court overruled, and admitted the order in evidence, to which 
action of the Court in overruling defendant’s objection and in ad¬ 
mitting the order in evidence the defendant, through his counsel, 
then and there excepted and caused the Court to note his exception. 

Thereupon, plaintiff rested. 

The defendant, Walter G. Eisinger, to maintain the issues on 
his part joined, was sworn as a witness on his own behalf, and testi¬ 
fied, in substance, as follows: that in the remodeling of premises 
numbered 600 North Capitol Street, Washington, D. C., by James 
F. Blakeney, in the year 1915, defendant had acted as an agent or 
stakeholder to disburse the funds payable by Harry Lambros and 
Louis Kanelopoulos to the said Blakeney, the general contractor; 
that in this he represented Lambros and Kanelopoulos, Blakeney 
and the surety company; that defendant’s authority for this was 
contained in a written instrument, dated January 13th, 1915 ; (this 
testimony being given over the objection of plaintiff that 
26 the witness was stating conclusions instead of facts); witness 
identified this instrument, as the same instrument hereinbe¬ 
fore set forth, in connection with the testimony of plaintiff’s wit¬ 
nesses, James A. Keliher and Harry Lambros; witness also testified 
that all of the names on this order were affixed there at the same time, 
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the witness, Blakeney, Lambros and Ivanelopoulos, having met at 
the office of the Surety Company, by agreement, and affixed their 
names to this instrument in the manner in which they appear 
therein; defendant, at this time, offered in evidence the aforemen¬ 
tioned instrument, hereinbefore set out in connection with the tes¬ 
timony of plaintiff’s witnesses, Keliher and Lambros, dated Janu¬ 
ary 13, 1915; the instrument was received in evidence, without ob¬ 
jection on part of plaintiff’s counsel, the latter stating that he con¬ 
sidered the offer of this evidence by defendant a waiver of defend¬ 
ant’s objection to the introduction in evidence of parol evidence in 
regard to the order sued on. 

On Cross-examination, the witness testified that his firm had fur¬ 
nished the lumber to Blakeney to be used in the remodeling of 
. premises No. 600 North Capitol Street, and had received about $290, 
as a part payment on the same. Witness admitted the receipt by 
him of the two checks identified by plaintiff’s witnesses, Lambros 
and Colladay, which checks were already in evidence, and admitted 
endorsing the checks in the form in which they appear, and that 
he received the amounts of money called for by said checks. When 
asked to state what he did with the difference between the total 
amount of said two checks, $1,137.50 and $290.00, he answered 
that he had disbursed it to the parties entitled to it. When asked 
to name any person to whom he paid any part of that difference, 
he replied that he could not give any names or amounts, further 
than to say that he had properly disbursed the amounts of the two 
checks, and that was all he had received from Lambros and 
27 Kanelpoulos with which to pay the parties, and that after 
the moneys due the plaintiff bv Blakeney had fallen due, 
he did not receive any more from them. That he had never paid 
plaintiff anything on account of the order sued on, on or account 
of the glass or glazing furnished by them. That he does not recall 
being introduced to Lambros and Kanelopoulos by Blakeney at the 
corner of 14th and F Streets on January 13, 1915, the day the paper 
dated that day was signed at the office of the bonding company, that 
his recollection of it is that he went there with Lambros and Kanelo¬ 
poulos and the three of them met Blakeney at said office; that he 
does not remember just where and how he first met Lambros or 
Kanelopoulos, or how he knew them beforehand, in order to go to 
said office with them,—“just met them,” “Just knew them”; that 
when he said in his direct examination he met them “by agreement” 
at the office of the bonding company, he meant that he knew they 
were all to meet there, but he does not recall just how and when 
that agreement to meet there was made; that he had never talked to 
either Lambros or Kanelopoulos about the order sued on, either 
before or after this suit was instituted; that neither Lambros or 
Kanelopoulos ever told or wrote to him to accept said order as their 
agent, and he never said anything about it to them, but that he 
considered he had authority from them to sign it, and that he did 
sign it, as their agent; that while the work was going on he talked 
at the place where it was going on with Blakeney, and with Lambros 
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and with Kanelopoulos—talked more with Kanelopoulos than with 
Lambros—about the progress of the work; that in the acceptance 
by witness of the order sued on one Embrey represented the plaintiff 
corporation in the transaction. 

28 (By Mr. Alexander:) 

Q. Any and all authority that you claim to have from Lambros 
or Kanelopoulos, or either of them, to accept this order of February 
17, 1915, on which you are sued, is to be found in that paper of 
January 13, 1915? A. Sure; that’s all the authority I needed. 

Q. Outside of that paper of January 13, 1915, you do not claim 
to have any authorization from them to act as their agent—can you 
state anything else that gave you any authority to accept this order 
as their agent? A. No; I don’t need to, that gave it to me. 

The witness further testified on cross-examination that no one 
representing the plaintiff was present when the paper of January 
13, 1915, was signed; that he received through the mail from Mr. 
Colladay the statement about which Mr. Colladay testified, and 
which was in evidence (it being exhibited to witness), in which 
witness is designated as “agent for James F. Blakeney”; that he 
does not recall when he received it, that perhaps it may have 
been in August, 1915, but he cannot recall the time; that perhaps 
he did not receive a copy of it, but just saw a copy that somebody 
had; that that time may have been in August, 1915, but he cannot 
recall the exact time when he either received or saw a copy of it. 

Defendant further called as a witness one Alfred G. Buhrman, 
who, being duly sworn, testified, in substance, that he is one of the 
deputy clerks of the Supreme Court of the District of Columbia; wit¬ 
ness identified, as one of the records of said court, the record of 
the notice of a mechanic’s lien, the same being numbered 6902, 
filed May 26, 1915, filed by the plaintiff against Harry Lambros 
and Louis Kanelopoulos “as tenants of. the improvements located 
on” the property hereinbefore described as No. -600 North Capitol 
Street, Wash., D. C., on account of labor and materials alleged by 
plaintiff to have been furnished James F. Blakeney, on the 

29 premises referred to, to the amount of $417. Defendant 
offered the record of this lien in evidence, to which offer 

plaintiff objected, which objection being overruled, the said notice 
was received in evidence. 

On cross-examination, witness identified a prior notice of a 
mechanic’s lien, filed by plaintiff on May 25, 1915, No. 6900, against 
Florence E. Costinett, as the owner of said premises No. 600 North 
Capitol St., Wash., D. C., this lien being in other respects similar 
to No. 6902, and the record thereof being introduced in evidence 
by plaintiff. Said two notices of liens are in words and figures as 
follows: 
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“Filed and Recorded May 25, 1915, at 11.30 OClock A. M. 

Supreme Court, District of Columbia. 

No. 0900. 

E. J. Murphy Company, Inc., a Corporation, Claimant, 

vs. 

F lorence E. Costinett, Owner. 

Notice of Lien. 

Notice is hereby given that E. J. Murphy Company, Inc., a corpora¬ 
tion, intends to hold a mechanics’ lien against the interest of Flor¬ 
ence E. Costinett, in part of lot 3G in Thomas Meany's subdivision 
of lots in square 626, as per plat recorded in Liber IT. D. C., folio 
208, of the oflice of the Surveyor of the District of Columbia, de¬ 
scribed as follows: beginning for the same at the East and Southeast 
corner or angle of said square, and running thence West along F 
Street 85.99 feet; thence 44.83 feet North to Mass. Avenue; and 
thence Southeasterly along said Avenue 9G.97 feet to the point of 
beginning, situate in the City of Washington, in the District of 
Columbia,-and the building thereon, for the sum of four hundred 
and seventeen Dollars ($417.00), with interest from Feb. 25, 1915, 
being amount due to it for labor upon and materials (glass and glaz¬ 
ing) furnished for the construction (repair) of said building under 
and by virtue of a contract with James F. Blakeney. 

E. J. MURPHY COMPANY, Inc., 
By DANIEL W. O’DONOGHUE, 

Claimant’- Atty.” 

DANIEL W. O’DONOGIIUE, 

Attorney for Claimant. 


“Filed and Recorded May 2G, 1915, at 11.15 o’clock a. m. 
Supreme Court, District of Columbia. 


No. 0902. 


E. J. Murphy Company, Inc., a Corporation, Claimant, 

vs. 

Harry Lambros and Louis Kanelopoulos, Owner-. 

Notice of Lien. 

Notice is hereby given that E. J. Murphy Company, Inc., a cor¬ 
poration, intends to hold a mechanics’ lien against the interest of 
Harry Lambros and Louis Kanelopoulos, as tenants of the 
30 improvements located on part of lot 36 in Thomas Meany’s 
subdivision of lots in Square 626, as per plat recorded in 
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Liber H. D. C., folio 208, of the Office of the Surveyor of the Dis¬ 
trict of Columbia, described as follows: beginning for the same at 
the East and Southeast corner or angle of said square, and running 
thence West along F Street 85.99 feet; thence 44.83 feet North to 
Mass. Avenue; and thence Southeasterly along said Avenue 96.97 
feet to the point of beginning improved by premises No. 3 F street, 
N. W., and No. 600 North Capitol St., N. W., situate in the City 
of Washington, in the District of Columbia, and the buildings 
thereon, for the sum of Four hundred and seventeen Dollars 
($417.00), with interest from February 25, 1915, being amount due 
to it for labor upon and materials (glass and glazing) furnished 
for the construction (repair) of said building under and by virtue 
of a contract with James F. Blakeney. 

E. J. MURPHY COMPANY, Inc., 

By DANIEL W. O’DONOGHUE, 

A tty., Claimant. 

(Signed) DANIEL W. O’DONOGHUE, 

Attorney for Claimant. 

Thereupon defendant rested. 

In Rebuttal , plaintiff called as a witness James F. Blakeney, who, 
being duly sworn, testified, in substance, that he was the con¬ 
tractor mentioned in these proceedings, and that he had the contract 
for remodeling premises No. 600 North Capitol St., Wash., D. C., 
in the year 1915. Thereupon counsel for plaintiff asked the \vitness 
“whether, on the occasion when the several parties met in the office 
of the bonding company to execute the paper dated that day, January 
13, 1915, defendant Eisinger accompanied him to the bonding com¬ 
pany, or did Eisinger go with Lambros and Kanelopoulos, or did 
they all four meet at 14th and F Streets and go together.” Defend¬ 
ant, through his counsel, objected to this question, on the ground 
that the testimony called for by it was not rebuttal, which objection 
the court overruled, and the defendant excepted and caused the Court 
to note his exception. In answer to this question, the witness stated 
that while they all met at the bonding company’s office, his memory 
was that he (witness) and Eisinger went there together, 
31 although it may have been that they all met together first at 
14th and F Streets. That witness introduced Eisinger to 
Lambros and Kanelopoulos, that day which is what makes witness 
think that he and Eisinger went there together. The witness was 
also asked if the plaintiff had a representative at this meeting, to 
which question defendant objected, on the ground that it did not 
call for matter in rebuttal, whereupon counsel for plaintiff stated 
that if the Court did not consider the testimony of the witness proper 
rebuttal, to allow it to go in, in the discretion of the Court in the 
conduct of the case, as part of the plaintiffs case in chief; whereupon 
the Court, without stating the basis for its ruling, allowed the witness 
to answer the question; whereupon the witness answered “No.” 

Plaintiff re-called James A. Keliher, president of the plaintiff 
corporation, in rebuttal, who testified that the Mr. Embrey referred 
to in the testimony of the defendant, had been the Secretary and 


Z'l WALTER G. EISINGER VS. E. J. MURPHY C0 V ETC. 

Treasurer of the plaintiff corporation in 1915; that at the present 
time the said Embrey was no longer connected with the plaintiff 
corporation, and for several years had been out of the jurisdiction 
of the Court, somewhere in the West, his exact whereabouts being 
unknown at present to witness. 

Plaintiff re-called Harry Lambros, in rebuttal, who testified that 
his partner in 1915, Louis Kanelopoulos, referred to in the testimony 
of himself and other witnesses, was, at the present time, abroad, in 
Greece. 

The aforegoing is the substance of all the evidence offered in the 
case. 

32 And thereupon the defendant, by his counsel, moved tho 
Court to instruct the jury, upon all the evidence in the case, 

to return a verdict for the defendant on the following grounds: 
That the Court of Appeals of the District of Columbia had previously 
held, when this matter was before it (48 App. D. C. 476), that there 
could be no recovery on the order sued on, in this action; that the 
instrument sued on contained words indicating that the defendant 
signed the same for or on behalf of a principal or in a representative 
capacity, and. under Section 1324 of the Code of Laws of the District 
of Columbia, the defendant was not liable thereon; that the defendant 
was known by the plaintiff to have been acting as an agent or in a 
representative capacity, at the time he signed his name to the order 
sued on and, in the absence of the statute, he would not be personally 
liable on the said instrument; that, plaintiff, in addressing the order 
sued on, in its own office and in the form in which it was issued, had 
dealt with the defendant, in a representative capacity and was estopped 
to say in this cause, that the defendant was not acting in a represent¬ 
ative capacity; that even if the defendant had not been agent for 
Lambros and Kanelopoulos, at the time he accepted the order sued 
on, if he had been agent for James F. Blakeney, or for the South¬ 
western Surety Insurance Company, and the plaintiff in dealing with 
him in the matter, had known that he was agent for either of such 
persons, defendant would still have been acting in a representative 
capacity and would not have been personally liable to the plaintiff 
on the order sued on; that assuming that the plaintiff had the right 
to prove that defendant was not authorized to act in a representative 
capacity, still upon all the evidence in the case there were 

33 no sufficient facts to submit to the jury, showing defendant's 
lack of such authority. The Court overruled defendant's 

aforesaid motion for a directed verdict for the defendant, to which 
ruling of the Court defendant, through his counsel, then and there 
excepted and caused his exception to be noted by the Court. 

Whereupon counsel for plaintiff and counsel for defendant 
stipulated in open Court: that if the plaintiff was entitled to recover 
at all, the recovery should be in the sum of $417.00 with interest 
thereon from April 15, 1915, less a credit of $56.18 on account of 
interest paid on May 8, 1918. 

Thereupon the plaintiff offered to the Court the following prayer 
for instructions to the jury: 
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“Plaintiff’s Prayer No. 1. 

The jury are instructed that, if they find from the evidence that 
the plaintiff in addressing the order used the words “Agent for 
Harry Lambros and Louis Kanelopoulos” after the defendant’s name 
merely as words indicating to him the persons at whose place of 
business the glass and glazing were to be installed, and did not use 
said words as indicating that the defendant was in fact the agent of 
said Lambros and Kanelopoulos, and if the jury further find that 
the defendant with the same understanding signed the acceptance 
of the order so addressed to him, and that both plaintiff and defend¬ 
ant understood at the time that the plaintiff was furnishing the glass 
and glazing not on the credit of said Lambros and Kanelopoulos nor 
on the credit of Blakney hut on the individual credit of the defend¬ 
ant, and that plaintiff in reliance upon the order binding said 
defendant individually, furnished the glass and glazing, then the 
verdict of the jury should be for the plaintiff.” 

to the granting of this prayer defendant objected on the ground 
that it did not correctly state the law as applied to the facts of the 
case, which objection was overruled by the Court, and the prayer was 
granted, to which ruling and action of the Court, defendant, through 
his counsel then and there excepted, and caused his exception to be 
noted by the Court. 

Thereupon the Court instructed the jury in substance as follows: 
That there was a presumption, from the form in which the order 
sued on was drawn, that the order is what it purports to be, the 
obligation of the disclosed principals, Harry Lambros and Louis 
Kanelopoulos, which presumption might be overcome by the plain¬ 
tiff by a preponderance of proof; that, as matter of law, where a 
person signs or accepts an instrument of the kind sued on as an 
agent or in a representative capacity of a disclosed principal, that 
he is not personally liable thereon, provided he has the 
34 authority to sign or accept as such agent or in such represent¬ 
ative capacity, and that the burden of proving the absence of 
such authority is on the party who denies the authority; that, if you 
find from the evidence, that the plaintiff, in addressing the order 
sued on, used the words “Agent for Harry Lambros and Louis 
Kanelopoulos” after the defendant’s name merely as words indicat¬ 
ing to him the persons at whose place of business the glass and glaz¬ 
ing were to be installed, and did not use said words as indicating that 
the defendant was in fact the agent of said Lambros and 
Kanelopoulos, and you further find that the defendant with the 
same understanding signed the acceptance of the order so addressed to 
him, and that both plaintiff and defendant understood at the time 
that the plaintiff was furnishing the glass and glazing not on the 
credit of said Lambros and Kanelopoulos nor on the credit of 
Blakeney but on the individual credit of the defendant, and that 
the plaintiff in reliance upon the order binding said defendant in¬ 
dividually, furnished the glass and glazing, and “if you find as a 
matter of fact that the defendant Eisinger did not have authority from 
Lambros and Kanelopoulos, to accept for them the order sued on in 
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this cause, the defendant would he liable thereon;” but “if you 
find as a matter of fact that he did have such authority, then the 
defendant would not be liable thereonthat, if they found for the 
plaintiff, their verdict should be for the sum of $417. with interest 
thereon from the 15th day of April, 1915, less a credit of $56.18 paid 
on May 8th, 1918. 

Defendant, through his counsel, excepted to the following portion 
of the Court’s instructions to the jury, “if you find as a matter of 
fact that defendant Eisinger did not have authority from Lambros 
and Kanelopoulos, to accept for them the order sued on in this 
cause, the defendant would be liable”, and as a reason for the ex¬ 
ception to such portion of the Court’s instructions, defendant 
35 stated to the Court that the instructions as given limited the 
defendant’s exemption from liability to the question of 
whether he was agent for or the representative of Lambros and 
Kanelopoulos, whereas defendant would not be liable if, in accepting 
the order, he had acted as agent for or the representative of James 
F. Blakeney, or the Southwestern Surety Insurance Company, the 
other persons whose names appear on the instrument of January 
13th 1915 claimed by the defendant as having created his agency or 
representative capacity, the contents of which instrument, plaintiff’s 
witness, Keliher, President of the plaintiff corporation, admitted 
were known to plaintiff when the order sued on was drawn and ac¬ 
cepted. The Court, did not change or modify its instructions after 
defendant’s exception to the same, and defendant’s statement of the 
grounds for such exception, and the case was submitted to the jury. 

All of the foregoing proceedings were had and all exceptions here¬ 
inbefore mentioned, were made and allowed before the jury retired 
to consider their verdict, and thereupon the defendant prayed the 
Court to sign and seal this, his Bill of Exceptions, to have the same 
force and effect as if each of the said exceptions was severally set 
forth in a separate Bill of Exceptions, and the same was accordingly 
done, and the Court signs and seals this Bill of exceptions to have 
the same effect aforesaid, now for then, this 14 day of November, 
1921, and made the same a part of the record of this cause. 

JENNINGS BAILEY, [seal.] 
Associate Justice of the Supreme 
Court of the District of Columbia. 

We agree that the foregoing is correct. 

THOS. H. PATTERSON, A ttorney for Deft. 

ARTHUR A. ALEXANDER, Atty. for Plaintiff. 

[Endorsed:] Law. No. 58990. E. J. Murphy Company, a cor¬ 
poration, Plaintiff, v. Walter G. Eisinger, Defendant. Bill of Ex¬ 
ceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3752. Walter G. Eisinger, appellant, vs. E. J. Murphy Company, 
&c. Court of Appeals, District of Columbia. Filed Nov. 29, 1921. 
Henry W. Hodges, clerk. 
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IN THE 


(Hmtrt of Appeals 

OF THE DISTRICT OF COLUMBIA 
January Term, 1922 


APPELLEE'S BRIEF 

In 


Walter G. Eisinger, 
Appellant , 

vs. 

E. J. Murphy Com¬ 
pany, a Corporation , 
Appellee. 


No. 3752 

Appeal by defendant, 
Walter G. Eisinger, 
from a judgment of 
„ the Supreme Court of 
the D. C., against him 
in favor of the plain¬ 
tiff, E. J. Muphy Co., 
for $417 and interest, 
less credit of $56.18. 


STATEMENT OF THE CASE 

To supplement the incomplete statement of the 
case in appellant's brief, the appellee submits the 
following more complete statement. 
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History of the Litigation 

Plaintiff (appellee here), E. J. Murphy Com¬ 
pany, a corporation, sued defendant (appellant 
here), Walter G. Eisinger, on the latter’s accep¬ 
tance of the following negotiable instrument: 

“* * * Washington, D. C., Feb. 17”, 1915. 

Mr. W. G. Eisinger, Agent for 

Harry Lambros and Louis Kanelopoulos: 

Kindly pay to the order of E. J. Murphy Com¬ 
pany the sum of Four Hundred and Seventeen Dol¬ 
lars ($417.00), covering glass and glazing at No. 
600 N. Capitol Street and No. 3 ‘F* Street N. W. 

James F. Blakney. 

Accepted: 

W. G. Eisinger.” (R. 2-3) 

The first trial of the case had in 1917 resulted 
in verdict and judgment for plaintiff in the sum 
of $417 and interest, and on the defendant’s appeal 
in 48 App. D. C. 476, that judgment was reversed 
by this Court “and the cause remanded for a new 
trial.” On that first appeal the case was not ar¬ 
gued before this Court , but was submitted on the 
briefs by both sides . 

The second trial had in 1921 likewise resulted 
in verdict and judgment for plaintiff in the sum 
of $417 and interest, less a credit of $56.18 paid 
between the first and second trials (R. 6); and 
again the defendant has appealed—being the ap¬ 
peal now at bar. The Bill of Exceptions inadver¬ 
tently states the second trial was had in 1917 
(R. 9), but the correct date is 1921 (R. 6). 
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Difference between the first and second trials. 

An inspection of the Record (p. 8) in that first 
appeal shows that during the first trial the plain¬ 
tiff offered testimony “to prove that the defendant 
was not the agent of said Lambros and Kanelo- 
poulos"; that is, that the defendant was not their 
“duly authorized” agent (under sec. 1324 of the 
D. C. Code) in accepting the instrument sued on; 
and that “Counsel for defendant objected to the 
introduction of any such evidence, * * * and 

thus all testimony on the part of plaintiff along 
the lines of plaintiff's said offer was excluded from 
the case on defendant's objection.” Although said 
Record (p. 9) again certified “that, owing to de¬ 
fendant's objection , which had been sustained by 
the Court, evidence of that character was out of 
the case ,” this Court in 48 App. D. C. 476, reversed 
the judgment in favor of plaintiff because evidence 
of that character was not in the case, holding that 
the plaintiff “by affirmative proof” should have 
established “the want of authority of the agent.” 

In other words, in that first appeal, the defend¬ 
ant, by his sustained objection, in the trial Court 
kept certain evidence out of the case, and yet in 
the Appellate Court he obtained a reversal of the 
judgment against him because that identical evi¬ 
dence was out of the case* 

Such evidence , however , was introduced by 
plaintiff during the second trial; namely: the 
plaintiff “by affirmative proof" established “the 
want of authority of the .agent"—the plaintiff 
convincingly established that the defendant was 
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not the “duly authorized” agent of said Lambros 
and Kanelopoulos and the jury so found. 

The evidence in the case on this second appeal 
is so succinctly set forth in the Record, that we will 
not at this point state or summarize it, beyond call¬ 
ing attention to the fact that many of the state¬ 
ments throughout defendant's brief are not borne 
out by the Record, and are but the conclusions 
drawn by the defendant in direct contradiction of 
the actual facts as established by the evidence and 
as so found by the jury. This Court, we feel con¬ 
fident, will examine the Record, and we rely on the 
Record. 

ARGUMENT 

The defendant's seven assignments of errors 
may be all disposed of under three heads; viz: 

We respectfully submit that: 

I. The Trial Court correctly admitted in evi¬ 
dence the testimony of the witness Keliher show¬ 
ing that the defendant was not the “duly author¬ 
ized” agent of Lambros & Kanelopoulos , and cor¬ 
rectly refused to strike out said testimony. (In 
reply to 1st and 2nd Assignments.) 

II. The Instrument sued on was properly ad¬ 
mitted in evidence. (In reply to 3d Assignment.) 

III. There was no reversible error in granting 
plaintiff’s prayer; and the Trial Court correctly 
refused defendant’s motion for a directed verdict 
in his favor on all the evidence in the case, and 
correctly charged the jury. (In reply to 4th, 5th, 
6th and 7th Assignments.) 
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THE TRIAL COURT CORRECTLY AD¬ 
MITTED THE TESTIMONY OF THE WITNESS 
KELIHER IN REGARD TO THE FACTS AND 
CIRCUMSTANCES UNt>ER WHICH THE 
PLAINTIFF BECAME THE OWNER AND 
HOLDER OF THE INSTRUMENT SUED ON; 
AND CORRECTLY REFUSED TO STRIKE OUT 
ANY OF THE TESTIMONY OF SAID WIT- 
NESS; because, 


(1) Such testimony was part of plaintiffs 
affirmative proof that the defendant was not 
the “duly authorized” agent of Lambros & 
Kanelopoulos; 

(2) The defendant has waived any objec¬ 
tion to said testimony; 

(3) This Court has already held that such 
testimony was properly admissible, under 
section 1324 of the D. C. Code. 


( 1 ) 


* * .■ _ 

The testimony of the witness Keliher was part 
of plaintiff’s affirmative proof that the defendant 
was not the “duly authorized” agent of Lambros 

9 IT i 1 

& Kanelopoulos. 

The Record shows the following: 

When the witness Keliher was “asked by coun¬ 
sel for plaintiff to state the facts and circumstances 
under which his corporation became the owner and 
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holder of said draft or order (the said order being 
in writing and shown to witness at the time), ,, the 
defendant’s counsel objected, the only specific ob¬ 
jection being “that the defendant was sued on the 
written order, which order spoke for itself (R. 10); 
and 

Thereupon, in advance of any ruling by the trial 
Justice, “counsel for plaintiff then stated that he 
proposed to show by the answer of the witness 
that in regard to said order or draft the plaintiff 
dealt with the defendant individually, and the de¬ 
fendant individually dealt with the plaintiff, and 
not as the agent of Lambros and Kanelopoulos, 
and that the defendant was not the agent of Lam¬ 
bros and Kanelopoulos, and had not been author¬ 
ized by them to act as their agent, and that defend¬ 
ant had no authority to sign said draft or order 
as their agent.” (R. 10); 

“Thereupon counsel for defendant renewed his 
said objection; this objection was overruled by 
the Court (R. 10). 

Then came the direct testimony of the witness 
(R. 10-11), in line with plaintiff’s said offer, and 
which is now complained of on this appeal; 

Then defendant’s counsel “moved the Court to 
strike out all of the testimony of the witness on 
the same grounds stated as the basis of his objec¬ 
tion to the introduction of the said testimony” 
(R., 11). 

And, before the trial Justice ruled on said 
motion “counsel for plaintiff then stated that he 
proposed to follow up said testimony by other tes¬ 
timony, all of which connected together would 
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lend to show that the defendant was not the agent 
of Lambros and Kanelopoulos, and had not been 
authorized by them to act as their agent.” (R. 11); 

“Thereupon counsel for defendant renewed his 
said objection; and thereupon defendant’s said 
motion was overruled by the Court” (R. 11). The 
plaintiff then proceeded to prove by the testimony 
of the witnesses, Lambros and Colladay, and by 
the written evidence of two checks and a state¬ 
ment, all consistently connected with the testi¬ 
mony of the witness Keliher, that the defendant 
was not the duly authorized agent of Lambros and 
Kanelopoulos in accepting the instrument sued on. 

( 2 ) 

The defendant waived any objection to the tes¬ 
timony of the witness Keliher. 

Instead of standing on his objection to, and mo¬ 
tion to strike out, the testimony of the witness 
Keliher in respect to the facts and circumstances 
under which the plaintiff became the owner and 
holder of the instrument sued on, the defendant 
cross-examined said witness at length (R., 11-12) 
in regard to those facts and circumstances, ask¬ 
ing questions in regard to some matters thereto 
that were not gone into on the witness’ direct 
examination. Further, when the defendant came 
to put on his defense, notwithstanding that his 
previous objection to the testimony of the witness 
Keliher was only on the ground that the defendant 
was sued on the written order, which order spoke 
for itself (R. 10), and notwithstanding his mo¬ 
tion to strike out said testimony was “on the same 
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grounds stated as the basis for his objection to the 
introduction of the said testimony/' all of the tes¬ 
timony of the defendant himself (R., 17-18) was 
in regard to alleged facts and circumstances in 
connection with the order sued on. He was not 
content to be consistent with his previous objec¬ 
tion and rely on the instrument itself, on the 
ground that the “order spoke for itself," but his 
entire testimony while on the stand was an effort 
on his part to prove that he was the authorized 
agent of Lambros and Kenelopoulos, notwithstand¬ 
ing his previous objection to the plaintiff proving 
that he was not so authorized. In this attempt to 
prove (outside of the instrument itself that was 
sued on) that he was authorized, he introduced in 
evidence (R., 18) a certain agreement antedating 
the instrument in suit, after having identified it 
as the same agreement mentioned in plaintiff's 
affidavit of merit (R. 3-5) attached to plaintiff's 
declaration under the 73rd Rule. Plaintiff's coun¬ 
sel at the time stated “that he considered the offer 
of this evidence by defendant a waiver of defend¬ 
ant's objection to the introduction of parol evi¬ 
dence in regard to the order sued on" (R., 18). 

Moreover, the defendant, when cross-examined, 
abandoned all pretense that his alleged authority 
from Lambros & Kanelopoulos was to be deter¬ 
mined only from the instrument itself that was 
sued on,—he abandoned the position his counsel 
had previously announced for him in objection to 
the testimony of plaintiff's witness Keliher, viz: 
that the instrument sued on “spoke for itself" (R. 
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10) when he testified on cross-examination, with¬ 
out any objection whatsoever, as follows: 

“Q. Any and all authority that you claim 
to have from Lambros or Kanelopoulos, or 
either of them, to accept this order of Feb¬ 
ruary 17, 1915, on which you are sued, is to 
be found in that paper of January 13, 1915? 

A. Sure; that’s all the authority I needed. 

Q. Outside of that paper of January 13, 
1915, you do not claim to have any authoriza¬ 
tion from them to act as their agent—can you 
state anything else that gave you any author¬ 
ity to accept this order as their agent? 

A. No; I don’t need to, that gave it to me.” 
(R. 19). 

Also the defendant, instead of standing on his 
previous objection, offered in evidence a certain 
notice of mechanic’s lien (R. 19-20). 

Furthermore, defendant’s brief in this Court is 
inconsistent. It argues that it was error to admit 
the testimony of the witness Keliher as to the facts 
and circumstances in connection with the instru¬ 
ment sued on, and that such testimony should have 
been stricken out, because that instrument 
“spoke for itself,” and yet at the same time pro¬ 
ceeds to argue that the defendant was authorized 
because of facts and circumstances dehors that in¬ 
strument. For instance: Defendant’s brief, page 
3, in stating his version of the case, says: “The 
circumstances in connection with which this order 
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was given were these," and then states some of 
the very facts and circumstances which the wit¬ 
ness Keliher testified to; and the last page of de¬ 
fendant's brief argues: “There was abundance 
of evidence to warrant the jury in finding he was 
agent for Lambros and Kanelopoulos,” all of the 
evidence then mentioned by the defendant being 
apart from the instrument itself, and expressly 
including “the testimony of plaintiff's witness 
James A. Keliher." 

It is respectfully submitted that the defendant 
cannot be permitted in this Court to seek a reversal 
because of the admission of testimony below, and 
at the same time rely in this Court on that testi¬ 
mony; and hence that, on the Record below and 
on his brief here, the defendant should be held by 
this Court to have waived any objection to the 
testimony of the witness Keliher. 

In conclusion, on this point, it is to be noted 
that the defendant did not on trial object to, and, 
of course, does not in this Court complain of the 
testimony of two other witnesses and the docu¬ 
mentary evidence of two checks and a written 
statement offered by plaintiff, establishing, ex- 
trinsically from the instrument itself, that the de¬ 
fendant was not the “duly authorized" agent of 
Lambros & Kanelopoulos. When the plaintiff 
rested (R. 17), the defendant, on the ground the 
instrument in suit spoke for itself, made no mo¬ 
tion to strike out any of plaintiff's proof, but at¬ 
tempted to show by his own testimony that he was 
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authorized to accept that instrument as the agent 
of Lambros & Kanelopoulos. 

(3) 

This Court has already held that the testimony 
of the witness Keliher was properly admissible 
under section 1324 of the D. C. Code. 

APPELLANT’S POSITION ON THIS SECOND 
APPEAL ATTACKS THE CORRECTNESS 
OF THIS COURT’S DECISION ON 
THE FIRST APPEAL 

This Court at the close of its opinion on the first 
appeal (48 App. D. C., 476) said that under a con¬ 
struction of section 1324 of the Code, “permitting 
an action to be maintained on the instrument it¬ 
self against the agent acting without authority,” 
there is a presumption that the instrument sued 
on is the obligation of Lambros and Kanelopoulos, 
“and the burden is upon the plaintiff of over¬ 
coming this presumption by affirmative proof of 
the want of authority” of the defendant; and con¬ 
sequently this Court remanded the cause for a 
second trial because on the first trial the plaintiff 
had not met that burden. Hence, on the second 
trial the testimony of the witness Keliher, being 
part of the plaintiff’s “affirmative proof of the want 
of authority” of the defendant, was properly ad¬ 
mitted in evidence. The plaintiff, in putting in 
that proof, was merely following the directions of 
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this Court; and the DEFENDANT'S OBJEC¬ 
TION BELOW AND ASSIGNMENTS OF 
ERRORS HERE ATTACK THE CORRECT¬ 
NESS OF THE RULING OF THIS COURT ON 
THAT FIRST APPEAL. 

O 71 the other hand , plaintiff's position is: said 
section of the Code was correctly construed by this 
Court on that first appeal to mean, in the case of 
a negotiable instrument signed by a purported 
agent of a disclosed purported principal, that said 
purported agent is personally liable for the 
amount of the instrument on the instrument itself 
if he was not “duly authorized" by that disclosed 
purported principal. We further submit that said 
correct construction necessarily means that the 
lack of such authority can be established by evi¬ 
dence apart from the instrument itself—in fact, 
there is no other way to prove such lack of author¬ 
ity. Hence, we further submit that said correct 
construction logically means that the rule, that a 
written contract speaks for itself and its terms 
cannot be varied by parol evidence, has no place 
under said section of the Code, because the effect 
of that section, as this Court has correctly con¬ 
strued it, is to permit the agency disclosed on a 
negotiable instrument to be flatly contradicted by 
parol evidence. The question of the personal liabil¬ 
ity of the agent is to be ultimately determined, 
under said section, not solely from the face of the 
instrument itself, but by evidence dehors that in¬ 
strument. The ultimate test under the statute is: 
Was the agent “duly authorized" by the purported 


13 


disclosed principal? If he was, he is not liable. 
If he was not, then he is personally liable on the 
instrument itself as the maker thereof. 

In support of the correctness of this Court's in¬ 
terpretation of said section, as opposed to the in¬ 
correctness of defendant's contention, we respect¬ 
fully submit the following: 

Even if it be admitted that, prior to the enact¬ 
ment of said section, the general law of contracts 
was that where an unauthorized agent signed a 
contract as agent for a principal disclosed therein, 
the other party to the contract could not maintain 
an action against that unauthorized agent on the 
contract itself—could not hold that unauthorized 
agent personally liable on the contract for the face 
of the contract—but could sue him only for the 
damage resulting from the breach of his implied 
warranty of authorization, that law no longer 
applies in this District in the case of negotiable 
instruments , because section 1324 now permits a 
recovery on the negotiable instrument itself for 
the face thereof against an unauthorized agent of 
a disclosed purported principal. 

Origin and History of Section 1S2U of Code. 

An examination of the origin and history of sec¬ 
tion 1324 shows that in 1896 the Conference of 
Commissioners on Uniform Laws met to prepare 
a codification of the laws relating to negotiable 
instruments, and the first draft thereof that was 
submitted to the Commissioners was the one pre- 
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pared in 1895 by John J. Crawford, Esq., of the 
New York bar. The codification that was finally 
adopted in 1897 by the Commissioners was Craw¬ 
ford’s original draft as revised by the Commis¬ 
sioners in several sections, and this revised draft 
has ever since been known as the Uniform Nego¬ 
tiable Instruments Law, and it has subsequently 
been adopted (without any, or with very slight 
modifications) in at least forty-four States, the 
District of Columbia and Hawaii. 

Chapter XLVI of the D. C. Code is identical with 
said Negotiable Instruments Law, section 1324 of 
the Code being identical with section 20 of the 
N. I. L. 

“It has been the aim of the Courts of the forty- 
four States in which the Negotiable Instruments 
Law has been adopted to construe the law to make 
it uniform whenever questions of the interpreta¬ 
tion of the statute have been presented. Were this 
not the case the object of the framers and advo¬ 
cates of the law would be lost and the intent of the 
State legislatures towards uniformity be reduced 
to wreckage”; Preface to Whiteley’s Law of Bills, 
Notes & Checks, 1917. 

Of course this language applies with equal force 
to the intent of Congress in adopting the statute 
for this District. 

In Annotated Negotiable Instruments Law 
(2nd ed., 1902) by Crawford (the draftsman of 
the original draft submitted to said Conference 
of Commissioners), it is said: 
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“It is obvious that uniformity can be secured 
only by a close attention to the LANGUAGE 
of the Act, and to the decisions thereunder.” 

Bearing in mind that section 20 of the N. I. L. 
is identical with section 1324 of our Code, what 
Crawford says about the “language” of this sec¬ 
tion is most pertinent to the case at bar, namely, he 
says that in his original draft submitted to the 
Conference of Commissioners he had taken section 
20 from the prior English Act, which was also the 
then rule in New York, and that “under that rule 
a person signing for or on behalf of a principal 
was not liable on the instrument , notwithstand- 
he had no authority to bind his principal. There 
was an implied warranty that he possessed such 
authority, and if he did not, he became liable upon 
such warranty for the damages resulting from the 
breach. But no action could be maintained against 
him on the instrument when by its terms it 
did not purport to bind him. * * * * THE 

EFFECT OF THE SECTION, AS IT NOW 
STANDS (the American Act), IS TO PERMIT 
THE HOLDER TO SUE THE AGENT, ON THE 
INSTRUMENT, IF HE WAS NOT DULY AU¬ 
THORIZED TO SIGN THE SAME ON BEHALF 
OF THE PRINCIPAL.” 

That Crawford was correct in stating that sec¬ 
tion 20 of the N. I. L. (D. C. Code 1324) changed 
the rule so as to now make the unauthorized agent 
personally liable on the instrument itself, clearly 
appears from a comparison of the two statutes. 
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Prior English Act, identical with 
Crawford’s draft as submitted to 
the Commissioners: 

“Where a person adds to his 
signature words indicating that he 
signs for or on behalf of a princi¬ 
pal, or in a representative capacity, 
he is not liable on the instrument; 
but the mere addition of words de¬ 
scribing him as agent, or as filling 
a representative character does not 
relieve him from personal liability. 
In determining whether a signature 
is that of a principal or of the 
agent by zt’hose hand it is written, 
that construction is to be adopted 
which is most favorable to the 
validity of the instrument ” 

(Words in italics are not in 
the later American Act.) 


Negotiable Instruments Law as 
adopted by the Commissioners on 
Uniform Laws in 1897 (identical 
with section 1324 D. C. Code). 

“Where the instrument contains 
or a person adds to his signature 
words indicating that he signs for 
or on behalf of a principal, or in a 
representative capacity, he is not 
liable on the instrument if he was 
duly authorized; but the mere addi¬ 
tion of words describing him as an 
agent or as filling a representative 
character without disclosing his 
principal does not exempt him 
from personal liability.” 

(Words in italics are not in 
the prior English Act). 


It is apparent that our statute omits the last 
sentence of the English statute, because our stat¬ 
ute contains the words “if he was duly authorized” 
(which are not in the English statute), making 
the agent personally liable on the instrument itself 
for the amount thereof if he (agent) was not duly 
authorized. Hence it is not necessary for us to 
endeavor, in a case where the agent is unauthor¬ 
ized, to construe the instrument on its face to be 
the obligation of a principal in order that it may 
validly support an action for its amount against 
someone—such an action under our statute validly 
lies against the unauthorized agent, but cannot be 
maintained against him under the English Act. 

Brannan's Negotiable Instruments Law (3rd 
ed.), in referring to section 20, says: “The words 
*if he was duly authorized 9 are not in the English 
Act”; and that in Crawford's draft he had taken 
section 20 from the prior English Act. 
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Brannan’s book contains the Ames-Brewster 
controversy of 1900-1901, wherein Prof. James 
Barr Ames, then Dean of Harvard Law School, 
makes certain comments on and criticisms of the 
Negotiable Instruments Law, and Judge Lyman 
D. Brewster (who had been President of said Con¬ 
ference of Commissioners) replies to Ames and 
defends the Law, and then Prof. Charles L. Mc- 
Keehan (Lecturer on Negotiable Instruments at 
University of Pennsylvania Law School) in 1902 
reviews their controversy. In regard to what they 
say about the object and effect of section 20, we 
submit the following (paging that of Brannan’s 
book): 

Ames, p. : “Section 20 provides that a person 
who purports to sign an instrument in 
behalf of a named principal is not 
liable on the instrument, if he was 
duly authorized. By necessary impli¬ 
cation he is liable on the instrument, if 
not duly authorized . This is a depar¬ 
ture from the English Act and from 
the almost uniform current of judicial 
decisions. THIS RULE INVOLVES 
A FLAT CONTRADICTION OF 
THE INSTRUMENT.” Ames argues 
that sec. 20 works an injustice, because 
it makes an unauthorized agent of a 
disclosed purported principal liable on 
the instrument for the amount thereof. 
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Brewster , p. hhO: “Sec. 20. The case supposed in 
the objection fails to show injustice. 
It is, if A signs a note as agent for B, 
mistakingly believing that he has 
authority, and B, a bankrupt, denies 
the agency, the payee should only re¬ 
cover from A what he might have re¬ 
covered from B, the bankrupt, 
WHEREAS THE ACT MAKES ‘A’ 
LIABLE FOR THE FACE OF THE 
NOTE. The plain answer is that one 
signing a note as agent for another 
should know and be able to show his au¬ 
thority. If he signs without authority, 
he alone in fact, and so in law, is the 
maker of the note, and he should be 
held liable accordingly.” Page 435: 
“Section 20, it is claimed, makes by im¬ 
plication an unauthorized person liable 
personally on the note. In addition 
to the answer already given, i. e., that 
the agent alone is in law, as in fact, 
the real maker of the note, in such 
cases, and might well be made directly 
liable, as he always is ultimately, it is 
proper to refer to the fact that the 
rule which the Dean (Ames) claims is 
laid down in the Negotiable Instru¬ 
ment Law is adopted in the German 
Code, to which the Dean refers us as 
a model.” 


Letter to Brewster from Cohen , Q. C. (one of the 
framers of the prior English Act, and 
regarded in England “as one of the 
three best authorities in England on 
the law of bills and notes”), saying in 
regard to the American Act, p. 466: 
“Section 20. This section certainly 
alters the law as it existed in England, 
but I think it very likely that the alter¬ 
ation is an improvement. * * * * 

I agree with Mr. Brewster that much 
indulgence should not be shown in 
business to a person who professes to 
have authority when he is really act¬ 
ing without authority.” 

McKeehan, p. 494- “The section (20) is copied 
from Article 95 of the German Ex¬ 
change Law, and undoubtedly is a de¬ 
parture from the English Act, under 
which the pretended agent is liable, 
not on the instrument, for the damage 
resulting from the breach of his im¬ 
plied warranty of authority to sign 
for the principal. Mr. Crawford’s 
original draft embodied the English 
rule, but THE COMMISSIONERS 
CHANGED IT AND ADOPTED 
THE GERMAN RULE DELIBER¬ 
ATELY AND AFTER MATURE 
CONSIDERATION. * * * The 

rule will tend to increase negotiabil¬ 
ity, by assuring the holder that if the 
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pretended principal cannot be reached 
because of a lack of authority in the 
agent, A RECOVERY MAY BE HAD 
ON THE INSTRUMENT ITSELF 
AGAINST THE AGENT. * * * 

So the case stands about as follows: 
The rule discarded by the Commis¬ 
sioners works out the rights of the 
parties strictly on the rules of con¬ 
tract, and the balance of authority is 
in its favor. Under it, however, a 
plaintiff may encounter considerable 
difficulty and uncertainty in proving 
his case. The rule they have embodied 
in the Act —while less clear in theory 
—is supported by the authority of sev¬ 
eral States, by the German Code, by 
some of the best expert opinion of 
England, and (besides tending to in¬ 
crease negotiability) enables a plain¬ 
tiff to know and prove, with ease and 
certainty, the amount to be recov- 
ered.” 

In The Negotiable Instrument Law by A . M. 
Eaton (who succeeded Brewster as President of 
the Conference of Commissioners), it is said: 

“This section (20) is similar to Article 95 
of the German Exchange Act, and was delib¬ 
erately adopted after mature consideration 
by the Commissioners in 1897, when they had 
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spent three days in examining the law, sec¬ 
tion by section. They changed the section as 
drawn by Mr. Crawford. * * * * It was 
admitted by the Commissioners that the 
agent signing in his representative capacity 
should be personally liable if he have no 
authority to sign.” 

Enactment by Congress of the Negotiable 

Instruments Law 

As stated before, the Negotiable Instruments 
Law was adopted by said Conference of Commis¬ 
sioners in 1897, and almost immediately follow¬ 
ing, namely, in December of that year , the Bill for 
its enactment for the District of Columbia was in¬ 
troduced in Congress, and was referred to the 
H. R. Committee on the D. C., which reported it 
out on February 2, 1898. The written Report 
(H. R. 329, 55th Con.) urged the passage of the 
N. I. L., stated that it has been adopted by some 
States, and that “the Act will undoubtedly be very 
generally adopted by the Legislatures” of other 
States,” and laid stress on the fact that the Bill 
was the same as Crawford's draft that had been 
revised by said Commissioners, and that its object 
was to secure uniformity throughout the country 
in respect to the law of negotiable instruments. 

The Bill was debated and passed in the House 
on March 14, 1898 (Cong. Rec., Vol. 31, pp. 2782- 
89), and during the debate it was stated that the 
Bill “had not originated with the Committee on 
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the District of Columbia. * * * It is presented 
by Judge Brewster (of Conn.), a member of the 
American Bar Association, and the Committee ap¬ 
pointed for the purpose of endeavoring to secure 
the passage of this law by the various States of 
the Union. It is here with the sanction also of a 
member of the bar of this District who had been 
associated with Judge Brewster of that commit¬ 
tee. This Bill has been considered, section by sec¬ 
tion , by the committee appointed by the American 
Bar Association. * * * After much labor spent 
upon the subject, after an examination of the 
English law , and of the most approved laws of the 
leading States of the Union, the Bill now sub¬ 
mitted here was agreed upon by the ‘Uniformity 
of Laws Commission/ a Commission representing, 
as I have said, all the States of the Union.” 

The Bill then went to the Senate, where its 
Committee on the District on May 2,1898, adopted 
the previous House Report (Sen. Rep. 986). It 
was debated in the Senate on July 7, 1898 (Cong. 
Rec., Vol. 31, pp. 6747-48), where much that had 
been said in the House was in substance repeated, 
it also being said: “The members of the Bar Asso¬ 
ciation of the District of Columbia have indorsed 
this Code. The judges have indorsed it.” It was 
again before the Senate on December 13 and 19, 
1898, and on the latter date it was passed by the 
Senate, with an amendment as to the time on which 
it was to take effect,—in April, 1899. 

On December 20, 1898, the House concurred in 
the Senate amendment, and the Bill became an 
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Act by the approval of the President on January 
12,1899 (30 U. S. Stat. 785). Said Act preserved 
the section numbering of the N. I. L., so that sec¬ 
tion 20 of the N. I. L. was section 20 of the Act of 
January 12,1899, the language of the section being 
identical in both. Then, when Congress on March 
3, 1901, enacted^the Code of Law for the District, 
the Act of January 12,1899, was incorporated into 
the Code as Chapter XLVI, and section 20 of the 
prior Act was numbered 1324 in the Code, the 
language of section 1324 being identical with said 
section 20. 

We respectfully submit that we have estab¬ 
lished that it was the carefully considered and 
studied object of the authors of the language of 
section 20 of the N. I. L., which is now section 1324 
of our Code, to deliberately reject the rule con¬ 
tended for on this appeal by defendant,—that it 
was their object to change that rule in the case of 
negotiable instruments by making an unauthor¬ 
ized agent of a disclosed alleged principal person¬ 
ally liable on the instrument as the maker thereof, 
and that we have shown that such was likewise the 
deliberately intended purpose of Congress in 
enacting said section. 

What was said in Union Tr. Co. v. McGinty, 212 
Mass., 205, although in re another section of the 
N. I. L., applies with equal pertinency to section 
20: “It is matter of common knowledge that the 
negotiable instruments act was drafted for the 
purpose of codifying the law on the subject of 
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negotiable instruments and making it uniform 
throughout the country through adoption by the 
legislatures of the several States and by the Con¬ 
gress of the United States. * * * Diversity was 
to be moulded into uniformity. * * * The lan¬ 
guage of the act is to be construed with reference 
to the object to be attained. * * * CARE 

SHOULD BE TAKEN TO ADHERE AS 
CLOSELY AS POSSIBLE TO THE OBVIOUS 
MEANING OF THE ACT, WITHOUT RESORT 
TO THAT WHICH HAD THERETOFORE 
BEEN THE LAW.” 

As we said before, the correct construction of 
the statute necessarily means that the agent’s lack 
of authority can be established by parol evidence 
(i. e., extrinsic oral or written evidence), because, 
as Ames says: section 1321+ “involves a flat con¬ 
tradiction of the instrument” The following 
authorities so hold: 

Briel v. Bank, 172 Ala., 475 (first appeal); 

Briel v. Bank, 180 Ala., 576 (second ap- 
peal); 

Riordan & Co. v. Thornsbury, 178 Ky., 
324; 

Adams v. Swig, 234 Mass., 584; 

Myers v. Chesley, 190 Mo. App., 371; 379; 

Denman v. Brennamen, 48 Okla., 566; 

Birmingham I. F’dry v. Regnery, 39 Pa. 
Supr. Ct., 54; 

Amer. Tr. Co. v. Canevin, 184 Fed., 657 
(C. C. A., Pa. case); 
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Daniel v. Glidden, 38 Wash ., 556; 

Citizens Nat. Bank v. Ariss, 68 Wash., 
448; 

Daniel on Neg. Instr., 6th Ed., Vol. I, p. 
529. 

All of the above cases involve section 20 of the 
N. I. L. Some of them slightly differ from the case 
at bar in that they hold that the agent can show 
by parol evidence that he was duly authorized not¬ 
withstanding the instrument on its face was his 
personal obligation, but the principle of all the 
cases is the same, viz: that under section 20 of the 
N. I. L. the fact of authorization or the lack of it 
can be established by parol evidence in order to 
flatly contradict the prima facie liability expressed 
by the instrument itself. 

We respectfully submit that the 1st and 2nd 
assignments of errors should be overruled by this 
Court. 


II 

THE INSTRUMENT SUED ON WAS PROP¬ 
ERLY ADMITTED IN EVIDENCE, because: 

(1) This Court has already decided it was ad¬ 
missible; and 

(2) The prior evidence in the case showed that 
the defendant in accepting the instrument was 
not the “duly authorized” agent of Lambros & 
Kanelopoulos. 
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( 1 ) 

This Court decided on the first appeal that the 
instrument sued on was properly admissible in 
evidence. 

Defendant moved below for a directed verdict 
in his favor (R. 22), and his contention on this 
appeal loses sight of the ruling of this Court on 
the first appeal that defendant 9 s said motion “ad¬ 
mitted the competency of the order as evidence in 
the case ” It would seem that this language of this 
Court is sufficient to dispose of defendant's objec¬ 
tion to the trial Court admitting the instrument in 
evidence. 

Irrespective of that ruling, however, we sub¬ 
mit, as we have shown hereinbefore, that this 
Court on the first appeal correctly construed sec¬ 
tion 1324 of the Code to mean that the defendant 
was personally liable on the instrument if he was 
not duly authorized by Lambros & Kanelopoulos 
to accept it as their agent. As the logical and nec¬ 
essary corollary, too plain to be seriously ques¬ 
tioned, it follows that when the plaintiff by affirm¬ 
ative proof had made out a prima facie case that 
the defendant was not duly authorized by Lam¬ 
bros & Kanelopoulos to accept the instrument as 
their agent, that instrument was properly admis¬ 
sible in evidence against the defendant. Other¬ 
wise, there could be no recovery on the instrument 
itself against the defendant. The proposition is 
too plain to require further explanation. 
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Defendants quotation from 3 R. C. L. 1301-02 
is not in point, because this Court held on the first 
appeal that the acceptance in suit was made by the 
same person to whom the instrument was ad¬ 
dressed, namely, the purported agent on behalf of 
the purported principals. Hence the case at bar 
is not “the case of a bill drawn on one party and 
accepted by another,” as said quotation would 
assume. 

The defendant cites Kent v. Addicks, 126 Fed. 
112, which has no application to the case at bar 
involving a negotiable instrument, because the 
contract in the Kent case was not a negotiable 
instrument, but was an agreement for the purchase 
and sale of the right to manufacture, etc., 
acetylene gas under certain patent rights, which 
was signed: 

“The Bay State Gas Co. (Delaware), Seal. 

By J. Edward Addicks, President.” 

and the case was decided by the general law of 
contracts, without any question of any negotiable 
instrument or Negotiable Instruments Law being 
involved. The case says that Addicks, who was 
not authorized to sign the agreement on behalf of 
the Company, was not personally liable on the 
agreement as his contract, but was liable only on 
the implied warranty that he had a right to sign 
it for the Company. This Court, in its opinion on 
the first appeal, cited the Kent case merely in sup¬ 
port of its statement that, under the general law of 
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contracts prior to section 1324 of the Code, there 
could be no recovery against an unauthorized agent 
of a disclosed principal on the contract itself, and 
then held that said “section of the Code here under 
consideration” was to be construed “as changing 
the above rule in so far as negotiable instruments 
are concerned , and permitting an action to be main¬ 
tained on the instrument itself against the agent 
acting without authority” 

Defendant’s statement of People’s Nat. Bank v. 
Dixwell et al., 217 Mass., 436; Ann. Cas., 1915-D, 
722, omits to set forth the facts alleged in the dec¬ 
laration and fails to state that the case came be¬ 
fore the Court on demurrer which was overruled, 
the Appellate Court ordering the “case to stand for 
trial.” The case is not as fully reported in Ann. 
Cas. as it is in the original report. It is very sig¬ 
nificant that of all the many cases on negotiable in¬ 
struments which have been decided since the adop¬ 
tion of the N. /. L., the defendant selects only this 
one case which does not even mention the N . /. L., 
and which was expressly decided on the authority 
of cases prior to the N . /. L. Every case cited in 
the opinion is an old case—the opinion does not 
cite a single case decided after the N. I. L. Hence, 
on the appeal at bar, those old cases are not in 
point because they rely on the old law which was 
deliberately changed by section 20 of the N. I. L., 
and consequently the opinion in the Dixwell case 
(being specifically based on those old decisions) 
likewise is not in point. It is difficult to satisfac¬ 
torily explain that opinion, particularly its total 





29 


failure to even mention the section of the Mass. 
N. I. L., which is identical with section 1324 of the 
Code. One possible explanation is that since the 
action was brought in “Contract or Tort,” as it 
could be under the Mass, practice, and since the 
declaration specifically alleged that the plaintiff 
relied “on the defendants' representations of 
authority,” the appellate court considered that 
allegation made the action one purely in tort, and 
accordingly overruled the demurrer and ordered 
the “cast to stand for trial” merely as a tort ac¬ 
tion, and consequently the Court did not trouble to 
refer to, or perhaps inadvertently overlooked the 
N. I. L. That the Dixwell opinion does not 
accurately express the Massachusetts Court's true 
and correct construction of section 20 of the N. I. 
L., is shown by its later decision in 
Jump v. Sparling , 218 Mass., 324, where the note 
was signed: 

“J. H. Sparling, Treas. 

Stratton Engine Co. 

David F. Burns, Pres. 

Stratton Engine Co.”, 

and the Court, after quoting the section of the 
Mass. N. I. L., which is identical with section 1324 
of the D. C. Code, and after holding the common- 
law rule of that State had been abrogated thereby, 
said: “0/ course , if one signs as agent when he is 
not 9 he is liable as principal” 



30 


See Tuttle v . Bank, 187 Mass., 533. 

In Adams v. Swig, et aL, 234 Mass., 584, the 
note was signed: 

“National Realty Co., 
by 

Simon Swig, 

Edward L. McManus, 

Robert Luce, 

Louis Goldstein, 

and the action was in contract upon the note to 
hold Swig et al. personally liable thereon. The 
defendants were held personally liable in the trial 
court, but the judgment was reversed on appeal 
because the trial court had rejected certain evi¬ 
dence tending to show that defendants were au¬ 
thorized to sign the note on behalf of the Company, 
the appellate Court saying: 

“Perforce of the statute (sec. 20, N. I. L.) 
it follows that defendants are not individually 
liable thereon if the National Realty Company 
existed and the defendant had authority to 
act for that company.” 

Certainly this language means that the Mass, 
court held that under said statute an unauthorized 
agent of a disclosed principal was personally liable 
if he was not duly authorized, and that parol evi¬ 
dence is admissible on the question of authority or 
lack of it. 


■> 

■ Trustees,” 

. 
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8 Cor. Jur., pp. 156 and 168, says that, under 
section 20, N. I. L., the agent “is liable, where he 
was not duly authorized to sign”; and “The prin¬ 
cipal is not liable on a note signed by an agent 
without authority. In such a case, whether the 
agent signs alone, or with descriptive words, or 
in the name of the principal, he is individually 
liable, and this rule is expressly reiterated in the 
Negotiable Instruments Law.” 

For further decisions in point, construing sec¬ 
tion 20 of the N. I. L., we respectfully refer to 
plaintiff’s argument and authorities, stated supra, 
pp. 11 to 25, (in refuting the defendant’s first 
and second assignments of error based on his ob¬ 
jections to parol evidence), and we submit that 
said argument and authorities apply with equal 
cogency to this third assignment predicated on his 
objection to the instrument itself having been put 
in evidence. 

Since, under the statute and decisions thereon, 
the ultimate test of defendant’s liability in the case 
at bar is to be determined by the answer to the 
question: Was the defendant duly authorized by 
Lambros & Kanelopoulos to accept the instrument 
as their agent? and since this Court has ruled that 
the burden was upon the plaintiff to establish by 
affirmative proof the defendant’s lack of such 
authority, we now turn to the evidence in the case. 
The plaintiff convincingly proved that the defend¬ 
ant was not duly authorized by Lambros & 
Kanelopoulos to accept the instrument sued on as 
their agent, and the jury so found by their verdict. 
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( 2 ) 

The instrument sued on was properly admitted 
in evidence because the prior evidence in the case 
showed that the defendant in accepting that in¬ 
strument was not the duly authorized agent of 
Lambros & Kanelopoulos. 

It is to be noted that the instrument sued on was 
not offered and was not admitted in evidence 
(R. 16-17) until after the plaintiff had established 

by the testimony of the witnesses 

Keliher, president of the plaintiff cor¬ 
poration (R. 10-12), 

Lambros, one of the parties for whom de¬ 
fendant contends he was agent (R. 
13-14), 

and Colladay, attorney for said Lambros 
and Kanelopoulos (R. 14-16), 
and by the written evidence of 

two checks, one of them payable to, and 
endorsed by “Walter G. Eisinger, Agent 
for James F. Blakney ,, (R. 14-15), 
and a written statement showing 

“W. G. Eisinger, agent for James F. 
Blakney ,, (R. 15-16), 

all consistently connected together, that the de¬ 
fendant in accepting said instrument was not the 
“duly authorized” agent of Lambros & Kanelo¬ 
poulos. That being the tendency of plaintiff’s said 
proof, it necessarily followed, under section 1324 
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of the Code as construed previously by this Court 
as hereinbefore pointed out, that the instrument 
was propely admissible in evidence against the 
defendant. With the introduction in evidence of 
said instrument, plaintiff rested (R. 17) its case 
in chief. 

Ill 

THERE WAS NO REVERSIBLE ERROR IN 
GRANTING PLAINTIFF PRAYER, AND THE 
TRIAL COURT CORRECTLY REFUSED DE¬ 
FENDANT’S MOTION FOR A DIRECTED VER¬ 
DICT IN HIS FAVOR ON ALL THE EVIDENCE 
IN THE CASE, AND CORRECTLY CHARGED 
THE JURY. 

Defendant 9 s Motion for a Directed Verdict 

In regard to the point attempted to be made by 
defendant that the evidence in the case (R. 9-22) 
was not sufficient to go to the jury on the question 
of defendant’s lack of authority, we make no sum¬ 
mary of that evidence, because it so clearly and 
concisely summarized in the Record. We rely on 
the Record , feeling confident that this Court for 
itself will examine the evidence in the case, which 
was more than sufficient to warrant a finding by 
the jury that the defendant was not authorized by 
Lambros & Kanelopoulos. If there was any evi¬ 
dence tending to establish that fact, as there con¬ 
vincingly was, the verdict of the jury in respect to 
that fact will not be disturbed by this Court. 
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In respect to defendant’s contention that the 
verdict should have been directed for him because 
under sec. 1324 there could be no recovery against 
him on the instrument in suit, we have hereinbe¬ 
fore shown that his contention is erroneous. 

Alleged Estoppel 

Estoppel is an affirmative defense, and should 
have been so pleaded by defendant. It was not. 
See defendant’s Pleas (R. 6). 

The defendant attempts to confuse the matter 
by arguing that plaintiff is estopped, (1) because 
of the Mechanic’s Lien filed by plaintiff, (2) be¬ 
cause the instrument is addressed to him as agent 
of Lambros & Kanelopoulos, and (3) because the 
plaintiff knew from the paper of Jan. 13,1915, (R. 
4, 11), that defendant was agent for Lambros & 
Kanelopoulos, or for Blakney, or for some one. 

The general answer can be made that no issue 
of estoppel was raised by the pleadings. Further, 
and more particularly: 

(1) In connection with the notice of plaintiff’s 
Mechanic’s Lien “against the interest” of said 
Lambros & Kanelopoulos “as tenants of the im¬ 
provements” (R. 19-20), it is hardly necessary for 
us to do more than to call attention to the fact that 
plaintiff also filed a similar notice against one Cos- 
tinett “as the owner of said premises” (R. 19-20), 
and to say that the fact of plaintiff taking advant¬ 
age of its statutory remedy in such cases by hold¬ 
ing the property itself liable and receiving there- 
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from the pro rata sum of $56.18 (R. 10-11, 12, 22), 
in addition to holding the defendant personally 
liable on the instrument accepted by him, no more 
relieved the defendant from his personal liability 
thereon, than the maker of a promissory 
note is relieved from personal liability on his note 
in a case where the note is secured by deed of trust 
on another's realty when there is a deficiency in 
a foreclosure sale of that realty under said trust, 
and it is in no wise evidence tending to show that 
defendant was the agent of said tenants any more 
than that maker of that note would thereby be 
shown to be the agent of the owner of that fore¬ 
closed realty. 

(2) and (3) In regard to the address of the in¬ 
strument, and what might have been in plaintiff's 
mind in regard thereto, and relative to the paper 
of January 13, 1915, the answer is: it would make 
no difference, in view of sec. 1324 of the Code, even 
if the evidence proved (which it did not) that the 
plaintiff took the instrument not as the personal 
obligation of the defendant, but took it from the 
agent with the distinct and expressly admitted 
understanding that it was the obligation of the 
disclosed principals under express authority from 
them to the agent. Even in such a case, the plain¬ 
tiff would be entitled to recover against the agent 
on the instrument for the face thereof, if, as mat¬ 
ter of fact, the ostensible agent was not so au¬ 
thorized. The very object—the specific effect— 
of sec. 1324 is to make the ostensible agent per¬ 
sonally liable as the maker of the instrument in 
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a case where the payee and the ostensible agent 
of a disclosed principal deal together on the mu¬ 
tual assumption that the agent has authority, and 
the payee takes the instrument with that under¬ 
standing and assumption, and then learns that 
the ostensible agent was not in fact so authorized. 
Otherwise, there could be no recovery on the instru¬ 
ment itself, for the face thereof. All the cases so 
hold; see argument and authorities stated supra , 
pp. 11 to 25; 29 to 31. 

The same answer applies to the defendants ar¬ 
gument that the plaintiff is estopped because it 
knew from the paper of January 13,1915, or other¬ 
wise that the defendant, in addition to being the 
agent of Lambros & Kanelopoulos, might be the 
agent of Blakney or of some other person. And, 
further answering, we say that, under sec. 1324, 
the defendant was individually liable if he was 
not the authorized agent of the only principals 
disclosed in the instrument itself which was sued 
on. When defendant argues he is not liable be¬ 
cause the plaintiff knew he was the agent of per¬ 
sons not disclosed in that instrument, he loses sight 
of the express provision of the statute that acting 
in a representative character without disclosing 
his principal , does not exempt him from personal 
liability. ,, 

Defendant’s theory seems to be that the plain¬ 
tiff is estopped from holding him personally liable 

•« ■ . 

because it knew defendant was acting as a dis- 
burser of funds. If he was acting as a disburse? 
of the building fund, he was not so acting for the 
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plaintiff. It was not a party to said paper of Jan. 
13, 1915, and had no representative present when 
it was signed (R. 19). 

It was Blakney’s money, not the money of Lam- 
bros & Kanelopoulos, that the defendant was to 
receive and disburse under that paper. 

Upon any theory that the defendant was merely 
a disburser, any question of estoppel works out by 
statute against the defendant. Sec. 1366 of the 
D. C. Code (§62, N. I. L.). 

By “acceptance the drawee admits the truth of 
the representation (that the drawee is in funds 
for the payment of the instrument), and having 
obtained the suspension of the holder’s remedies 
against the drawer, and an extension of credit 
by his admission, he is not afterwards at liberty 
to controvert the fact as against a holder in due 
course;” Craford’s Ann. Neg. Instr. Law, in re 
sec. 62, N. I. L., citing authorities. 

In re same section, Whiteley’s Law of Bills, 
Notes: 

“An acceptance binds the acceptor to pay the 
bill, and he cannot be heard to deny that he has 
no funds in his hands for the purpose.” 

Plaintiff 9 s Prayer 
and 

Court 9 s Charge to the Jury. 

At the trial there was no specific objection to 
the granting of plaintiff’s Prayer (R. 23), but 
only a very general objection “that it did not cor- 
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rectly state the law as applied to the facts in the 
case” without in anywise pointing out wherein 
defendant contended what law did not apply to 
what facts. So far as defendant’s general objec¬ 
tion was concerned, the trial Court might well have 
understood that defendant’s objection was predi¬ 
cated merely on his contention of law that, under 
section 1324, there could be no recovery in the ac¬ 
tion against the defendant on the instrument it¬ 
self because of the fact of defendant’s agency dis¬ 
closed in that instrument, or because of the al¬ 
leged law of estoppel in regard to the fact of the 
paper of January 13, 1915, or in regard to the 
instrument being addressed to the defendant as 
an agent. That such was in fact the understand¬ 
ing on the part of the trial Justice of the meaning 
of defendant’s general objection to the Prayer is 
borne out by the subsequent fact of Record that, 
while the Prayer was read as part of the Court’s 
charge to the jury, the only part of that entire 
charge that was objected to by defendant (R. 24) 
was the sentence: “if you find as a matter of fact 
that defendant Eisinger did not have authority 
from Lambros and Kanelopoulos, to accept for 
them the order sued on in this cause, the defend¬ 
ant would be liable.” Defendant did not bring 
to the attention of the trial Court the specific ob¬ 
jection that he is now raising for the first time in 
his brief, p. 15, merely to the granting of the 
Prayer , namely: “that there was no evidence tend¬ 
ing to show that defendant signed the acceptance 
of the order sued on with the same understanding 
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which this prayer presupposes/' It is respectfully 
submitted that the objection and exception of the 
Record are too general to permit the present par¬ 
ticular specific objection to be first raised by the 
brief. ■ No citation of authority is necessary on 
the proposition that an appellant in a Federal ap¬ 
pellate court will not be heard on an objection to 
a Prayer or Charge raised for the first time in a 
brief and not preserved by objection and excep¬ 
tion below specifically calling the specific point 
to the attention of the trial Court so that any er¬ 
ror may be corrected by the trial court. 

However, on the merits of defendant's objection 
to the Prayer, we have already shown that, under 
sec. 1324, there is no merit to his point relative to 
“whatever may have been in plaintiff's mind." If 
the defendant was not duly authorized by Lam- 
bros & Kanelopoulos, he is liable, and it makes no 
difference whether plaintiff, at the time it took 
from him the instrument sued on, thought that the 
defendant was authorized, or thought that he was 
not, or thought (without communicating its 
thought to defendant) that the words after de¬ 
fendant's name, in the address of the instrument 
merely indicated the place where work was to be 
done. In reality, instead of the Prayer being 
prejudicial to the defendant, it was prejudicial to 
the plaintiff, because as it was incorporated into 
the Court's charge it required the jury to find more 
than was necessary to be found by them for plain¬ 
tiff to recover under sec. 1324. If defendant gave 
to plaintiff as payee a negotiable instrument 
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signed by him as agent which purported to be on 
its face the obligation of a disclosed principal, 
and defendant was not duly authorized by that 
principal to do so, then the defendant is personally 
liable in this action. 

In this connection, it is to be noted that, while 
the trial Justice granted the Prayer, no reversible 
error was committed thereby even if the Prayer 
was grossly prejudicial to the defendant (which 
it was not) standing by itself, because the jury 
never heard a word of that Prayer as a separate 
instruction by itself, but heard it only as the con¬ 
nected middle part of the Court’s general charge 
(R. 23-24). The jury thoroughly understood from 
the whole charge that in no event, and under no 
theory of the case, were they warranted in return¬ 
ing a verdict for the plaintiff unless they found 
“as a matter of fact that the defendant Eisinger 
did not have authority from Lambros & Kanelo- 
poulos, to accept for them the order sued on in 
this cause” (R. 23-24), and the jury thoroughly 
understood that “the burden of proving the 
absence of such authority” (R. 23), “by a prepon¬ 
derance of proof” (R. 23) was on the plaintiff, 
and that in any event, and under any theory of 
the case, their verdict had to be for the defendant 
if they found “as matter of fact that he (defend¬ 
ant) did have such authority” (R. 24). 

An analysis of the charge shows that the trial 
Justice first instructed the jury in the language of 
the closing words of the opinion of this Court on 
the first appeal, and then after making use of the 
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language of plaintiffs Prayer (without mention¬ 
ing its authorship), added: 

“AND if you find as matter of fact that the de¬ 
fendant Eisinger did not have authority from 
Lambros and Kanelopoulos , to accept for them the 
order sued on in this cause, the defendant would 

■ 

be liable thereon; 

BUT if you find as a matter of fact that he did 
have such authority, then the defendant would not 
be liable thereon.” 

The sentence of the charge set forth above in 
italics is the only part of the charge to which the 
defendant took exception (R. 24). 

While the defendant did not make the objec¬ 
tion below to the Court’s charge (R. 24), as his 
brief now does, that there was not sufficient evi¬ 
dence to go to the jury on the question of his lack 
of authority from Lambros & Kanelopoulos to ac¬ 
cept the instrument as their agent, the Record, the 
evidence, and the jury have disposed of his pres¬ 
ent objection on that score. 

In respect to his other complaints about that 
sentence of the Courts charge, based on conten¬ 
tions that in accepting the instrument sued on he 
might have been acting for some person whose 
name does not appear therein but does appear on 
the paper of Jan. 13, 1915, and that the plaintiff 1 
knew about that paper, and that the witness Colla- 
day dealt with defendant as the agent of Blakney, 
etc., we respectfully submit that we have already 
hereinbefore disposed of such contentions. 


In regard to defendant's suggestion, never 
raised below and apparently inserted in the brief 
as a “last straw"—about the paper of Jan. 13, 
1915, making his agency a matter of law and not 
of fact, we answer in the language of Randon v. 
Toby, 11 How. 493, 519: 

“It has been a subject of complaint in this 
case, also, that the court submitted the con¬ 
struction of this writing to the jury. But the 
defendant cannot allege this as error, First, 
because it was done at his own request; and 
second, because the Court should have in¬ 
structed the jury that the construction con¬ 
tended for by the defendant was wholly with¬ 
out foundation." 

We respectfully submit that the defendant's 
4th, 5th, 6th and 7th assignments should be over¬ 
ruled by this Court. 

CONCLUSION 

In conclusion, we respectfully submit that the 
course of this litigation, which was instituted in 
the Municipal Court in March, 1916 (R. 1), on a 
$417 transaction in 1915, and which was removed 
on certiorari by the defendant to the Supreme 
Court of the District (R. 2), where there have been 
two trials, each resulting in verdict and judgment 
for plaintiff in the full amount claimed, and which 
has been before this Court of Appeals once before, 
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should now be terminated by an affirmance by 
this Court of the judgment below in respect to all 
seven assignments of error. 

Respectfully submitted, 

Daniel W. O’Donoghue, 
Arthur A. Alexander. 
Attorneys for Appellee. 


